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npagocyous cmpan HNOCMCO8EmCK020 NPOCMPAHCMEA BbICMYNUMb HA CMPAHUYAX BeCMHUKA C
0000UeHHbIM Mamepuaiom 0o onvime ceoell OessmelbHOCHIU.

Mbub1 ysepenvi, umo 60 6cex CMpAHAX HAKONUICA CYUJeCMBEHHbI ONblM KOHCMUMYYUOHHO2O0
npagocyous ¢ y4emom nepexooHvlx ocobeHHocmel, 0000ueHue U 3HAKOMCMEO C KOMOPBIM MO*CEm
npurecmu 00abuiyo noawv3y. C 01a200apHocmopio ommedaem, Ymo MHO2Ue Op2aHbl KOHCMUMYYUOHHO20
KOHMPOJIsL AKMUBHO OMKIUKHYIUCL HA MO Npeo-lodiceHue U npedocmasieHuvie umu oboobwarowue
cmamvu  6KNIOYEHbl 8  Hacmoawull  evinyck  eecmuuxka  "Koncmumyyuoumnoe  npasocyoue'.
Mbi nHamepenvt n000OHBIE Mamepuanrvl NYOIUKOBAMb U 6 CIeOVIOWUX BbINYCKAX U NPOCUM Opyeue
UHCMUMYMbL KOHCIMUMYYUOHHO20 NPABOCYOUsl Y4ACMB08AMb 8 MAKOM C80€00pa3HOM 0OMeHe ONbIMOM U
8 00CYHCOeHUU aKMYANbHbIX NPoOIeM OalbHelue20 CO8EPUIEHCINBOBANUSL CUCTEMbl KOHCMUMYYUOHHO20
npasocyousl.

PenaknnoHHLIN COBET BECTHHKA
"KoHCTUTYIIHOHHOE npaBocyaue'



AesatenbHoCcTb KOHCTUTYUMOHHOro Cyaa
Poccunckon depepaunmn
(1991 — 2000 rr.)

1. YupexxaeHue m nepBUYHbIE NpaBoOBbleé OCHOBbl KOHCTUTYLIMOHHOIO
Cyna

Mpouecc co3gaHua KoHctutyunoHHoro Cyaa B Poccum Havancsa ewe B nepumoj ee
HaxoxaeHns B coctase Coto3a CCP. lNepBbli peanbHbIA WAar B 3TOM HanpaBaeHUU
6bin caenaH BTOpbIM (BHeo4yepeaHbiM) Cbe3noM HapoaHbix AenyTtatos PCOCP,
KoTopbin 15 gekabps 1990 r. skatoumn B KoHcTuTyumio PCOCP 1978 r. nonoxeHue
o ToM, uyto Cbe3n onpegenser nNopsaok u3bpaHUa WM AesaTeNbHOCTU
KoHcTuTyunoHHoro Cyna PCOCP B 3akoHe. 3ateM — B Mae 1991 r. — yeTBepTbIn
Cbe3n HapogHbix agenytatoB PCOCP pgononHun TekCT 3Ton  KOHCTUTYLMM
nonoxenmem o KoHcTUTyumoHHoMm Cyae PCOCP kak 4yactm cynebHom cucteMmbl,
BbICLLEM OpraHe KOHCTUTYLUMOHHOINO KOHTPOSS, OCYLLeCTBASAKWEM cyaebHyto BnacTb
B bopMe KOHCTUTYLUMOHHOIo CyaonpomM3BoacTBa M cocTosawem u3 15 cyaen.

MaTtein (BHeodepeaHon) Cbhe3n HapoAHbix aenytatoB PCOCP 12 wuwons 1991 r.
npuHan 3akoH o KoHcTuTyumoHHoM Cyae PCOCP, KOTOpbIM onpeaensanmcb nopsgok
n3bpaHna M cTaTtyc Cyaen, OCHOBHble MPUHUUMbI ero AesATesIbHOCTU, O0CO6eHHOCTU
pacCMOTPEeHUs OTAesNbHbIX KaTeropun gen. B kKoHue okta6pa 1991 r. Ha nsaToM
(BHeo4epeagHOM) Cbvesge HapoOAHbIX  AenyTaToB PCOCP  6bIn n3bpaH
KoHcTuUTyunoHHbin Cyn PCOCP B coctaBe 13 cyaen (ABe cyAencKue AOJIKHOCTU
OCTaBa/INCb BAaKAHTHbIMU).

MonHoMouuns, nonyyeHHble KOHCTUTYUMOHHbIM Cyaom Poccuninckon degepaunm Ha
nepBoM 3Tane ero pa3BuUTUS, OXBaTblBasin pa3pelleHne aen 0 KOHCTUTYLMOHHOCTHU
3aKOHOB M MHbIX MpaBOBblX akToB Poccuinckon Odepepaumn m ee cybbekTos,
NpaBOMNPUMEHUTENBHOMN MPAaKTUKMU, @ TakKXe O KOHCTUTYLUMOHHOCTU MOSINTUYECKUX
napTum n oblecTBeHHbIX 0bbeanHeHnn. Cya ynpaBoMO4YMBaNCsa paspeLllaTtb Crnopbl O
KOMOeTeHUMN Mexay OopraHamMum rocypgapcTtBeHHoM Bnactu. Kpome ToOro, B
nonHomounss KoHCTUTyumoHHoOro Cyaa 6blnvM BKAKOYEHbI: Aada 3akiyeHuin o6
OTpeweHUn OT AO/MKHOCTU psaa AO/MKHOCTHbIX nuy Poccunckon depepaummn mn ee
cybbekToB, NpaBO 3aKOHOAATE/IbHOWM WHUMUMATMBLI, eXerogHoe HanpasrseHue
MapnameHTy Poccunckon depgepaumm NOCAAHUSA O COCTOSSHUM KOHCTUTYUMOHHOM
3aKOHHOCTM B Poccunmn (nognexasLwlero CpO4YHOMY pacCMOTPEHUIo) U T.4.

2. Hauano cype6Homn pearenbHoctn KoHcTutyymoHHoro Cyaa

MNepBoe cyaebHoe 3acepaHne KoHcTuTyuuoHHoro Cyaa, Ha KOTOPOM C/yLanocb
Aeno O NpoBepkKe KOHCTUTYUMOHHOCTM Ykasa [pe3suaeHta PCOCP ot 14 pekabps
1991 r. "0O6 obpasoBaHnn MmnHucTepcTea 6e€30nNacHOCTU U BHYTpeHHux aen PCOCP”,
cocTosinocb 14 aHBapsa 1992 r. B uenoMm B Ha4vanbHbIA Nepuoa CBOen AeaTeNbHOCTU
(1992 — 1993 rr.) uMm 6bI10 paccMmoTpeHo 33 gena. M3 HUX 22 — no xoaaTancTeaMm
rocyfapCTBEHHbIX OPraHoB WM rpynn napnamMeHTapuves U 8 — Mo MHAMBUAYASIbHbLIM
»xanobam rpaxaaH.

KOHCTUTYUMOHHbBIN Cya npu3Han NOSIHOCTbIO nnu YaCTUYHO
HEKOHCTUTYUMOHHbIMK 2 nocTaHoBneHus Cbe3na HapoAHbIX AenyTaTtoB Poccuinckon



depepaumn, 9 3akoHOB M nocTaHoBneHnn BepxosBHoro CoeTa Poccunckomn
®epnepaumn, 5 ykaszos [lpe3anaeHta Poccunckon depepaumun, 2 MNOCTAHOBAEHMUS
CoBeTta MwuHuctpoB Poccuinckon ®depepaumm, 4 akKta OpraHOB rocyAapCTBEHHOM
BNnactn pecnybnuk B coctaBe Poccuinckon ®epepaummn. B peweHmnax Cyaa BaxHoe
MeCTO 3aHuMManuM 3awuTa KOHCTUTYUMOHHbIX npaB W cBobon 4enosBeka u
rpakgaaHmHa, BOMPOCbl cobnaeHnss nNpuHuMna pasaeneHus Bnacten, pedopmbl
denepaTMBHbIX OTHOLIEHUW U Ap.

KOHCTUTYUMOHHbIM Cya aenan CBOM MepBble Warn B YCA0BUSAX BO3HUKLUErO M
obocTpuBweroca B 1993 r. kpu3mca BacTU, KOTOPbIM NpuBes, B YaACTHOCTU, K
BPEMEHHOMY MpeKpaweHnto ero cyaebHon peatenbHocTn. 21 ceHTabps 1993 r.
Mpe3naeHT Poccnnckon depepaunn b.H. EnbunH nagan Ykas N2 1400 “O nosTanHown
KOHCTUTYUMOHHOM pedopme B Poccuinckon degepaumn”. B COOTBETCTBMM C HUM
npepbiBanacb nedatenbHocTb Cbhbe3aa HapoAHbiX aenytatoB U BepxosBHoro CoseTa
Poccuinckon depepaunmn, BBOAWMAUCE B [AENCTBME BpPEMEHHbIE TOJSIOXKEHUA O
denepanbHbIX opraHax BnactM M 0  Bblbopax [ocyaapcTBeHHOMW  [yMbl.
OnHOBpeMeHHO npeasaranocb He NpoBoAUTb 3acenaHns KoHctutyunmonHoro Cyaa no
Havana pabotbl ®egepanvHoro CobpaHus.

KOHCTUTYUMOHHBbIM Cya 6bln B 4Mcie Tex OpraHoB rocyAapCTBEHHOW BacTy,
KOTopble He cornacunncb ¢ YkazoMm N° 1400. B cBa3u € 3TUM YKa3oM [lpe3ugeHTa
Poccuinckon depepaunmm ot 7 okTabpa 1993 r. N2 1612 npeanucbiBanocb He
co3blBaTb 3acepaHus KoHcTtuTyuuoHHoro Cyaa A0 NpuHATMSA HOBOM KOHCTUTYUWUMU
Poccuitckon depepauun.

JleToM n oceHbo 1993 r. cyabu U coTpyaHnkn KoHCTUTYUMOHHOro Cyaa akTUBHO
yyacTteoBanun B pabote KoHCTUTyumoHHoro CoBellaHus, roTOBMBLLEr0 NPOEeKT HOBOM
KoHcTuTyunn Poccurickon ®degepaumn, WM B HanNMCaHWWM MpoeKTa HOBOro
denepanbHOro KOHCTUTYUMOHHOro 3akoHa “O KoHcTtuTtyumoHHoMm Cyae Poccuickom
depepaumn”.

3. Peopranmsauma KoHctutyumoHHoro Cyaa

HeatenbHocTb  KoHcTUTyumoHHoro  Cyaa Poccuinckon  depepaunmn no
HenocpeACTBEHHOMY BbIMOJIHEHMIO CBOMX QYHKUMA 6blla BOCCTAHOBMIEHa noc/e
npuHaTna KoHctutyumm Poccunmckon ®depepaumm 1993 r. mn degepanbHOro
KOHCTUTYUMOHHOro 3akoHa “O KoHcTuTyumoHHoM Cype Poccunckon ®depepauunn”
1994r. KoHcTUTyums ynoMmHaeT o KoHctutyumoHHoM Cyae Poccuinckon depepaumun
B Tpex rpynnax CcBOMX npeanucaHun: B CT. 125, cneumanbHO NOCBSAWEHHOM
KoHcTuTtyunoHHomy Cyay, B ctatbsax 82, 83, 93, 100, 102, 104, 128, kacawowwmxcs,
B YACTHOCTM, HEKOTOpPbIX OTAESIbHbIX 4YepT ero craTtyca, B ctatbdax 118 — 124, rae
pedyb ungetr 06 o06WMX npuHUMNAX CYyAOYCTPOUCTBA, OTHOCSALWMXCA TakKxXxe U K
KoHcTuTyunoHHomy Cyay Poccuinckon depepaumn.

KoHcTuTyumns Poccuickon deaepaumm yCctaHoBUAA B cTaTbe 125 yeTbipe rpynnbl
nonHomounn KoHctutyumoHHoro Cyaa Poccuickon Oepepaunm. DTO npoBepka
KOHCTUTYLUMOHHOCTU 3aKOHOB, MHbIX MPaBOBbIX HOPMATMBHbLIX aKTOB M AOrOBOpPOB,
ocyllecTsnsiemMasi No TpeM BuAam 3anpocoB M xanob (oT opraHoB BNacTu, rpaxaaH u
CyAOB); pas3peleHne CcrnopoB O KOMMNETeHUuW; ToakoBaHne KOHCTUTYuUUmU
Poccuinckon depepaumun; gada 3aknyveHUs o cobngeHmn nopsiika BblABUXEHUS
obBuHeHus lMpe3ngeHTta Poccmnckon denepaunm B rocyfapCTBEHHOW M3MeHe Unu B



APYrOM TSXXKOM npecTtynneHunn. Kpome toro, ®eaepanbHblil KOHCTUTYLMOHHbIN 3aKOH
“O pedepeHayme Poccuinckon depepaummn” 1995 r. BBen HOBOE MNOSIHOMOYME
KoHcTuTyunoHHoro Cypa Poccuiickon @epepaunm - npoBepsiTb MO 3anpocy
Mpe3naeHTa Poccunckon depepaunmm A0 HasHadveHus pedepeHayma cobnwogeHue
TpeboBaHuUN, nNpeaycMoTpeHHbiXx KoHcTtutyumen Poccuinckon ®depepaumun, B
OTHOLWIEHMN MHULUMATMBLI pedepeHayMa.

N3 KOMMeTeHuum KOHCTUTYUMOHHOTIO Cyna UCKYanach npoBepka
KOHCTUTYUNOHHOCTU MOSINTUYECKUX MapPTUA N APYrMX 06 EeCTBEHHbIX 06beaANHEHUN,
a TakXe nNpaBonpuUMeHUTENIbHON MPaKTUKMU.

B cootBetctBuM c KoHcTuTyumenm Poccunckon @epepaummn deanepanbHbIn
KOHCTUTYUMOHHbIN 3akoH “O KoHcTuTyumoHHoM Cype Poccunckon Odepepauunn”
onpegennn  KOHCTUTYUMOHHbLIN Cya Kak cyAebHbli opraH KOHCTUTYLMOHHOMO
KOHTPONS, CaMOCTOSITE/IbHO W HE3aBMCUMO OCYLLEeCTBASAKWNMA cyaebHyo BnacTb
nocpeacTBOM  KOHCTUTYUMOHHOro cyaonpoussoactea. Obuwee uyucno cyanewn
KoHcTuTyunoHHoro Cyaa ysenuumsanocb A0 19. Bbbuio npenycMoTpeHoO co3zaHue
AByx nanat KoHCTuTyumoHHoro Cyaa. BHyTpeHHAs AeATenbHOCTb KOHCTUTYLUMOHHOIO
Cyaa, cornacHo 3akoHy, perynupyetcsa PernameHtoMm Cyaa (npuHat 1 mapta 1995
r.).

depepanbHbli KOHCTUTYUMOHHBLIN 3akoH “O KoHCcTUTyunmoHHoM Cyze Poccuimnckom

®enepaynn” noapo6bHo perynumpyet KOMMNeTeHLUnto n opraHmsauuio
KoHcTuTyunoHHoro Cyaa u craTtyc ero cygen (ctaten 1 — 28), obwme npuHUMNBI K
npasuna npoussoactea (cratbm 29 — 83), o0cobeHHOCTM NpPoOM3BOACTBA MO

OTAE/IbHbIM KaTeropusiMm aen: o cooTeeTcTtBuM KoHCTUTYyuumn Poccumnckon depepaumm
HOPMAaTMBHbLIX AKTOB OpPraHoOB rocyAapCTBEHHOW BNacTU WU AOFOBOPOB MexXAy HUMMU,
He BCTYNMUBLIMX B CWUAY MeXAYHapoAHbIX AoroBopoB Poccuiickon ®epepaumu, no
cnopam 0 KOMMeTeHUMN, 0 KOHCTUTYLUMOHHOCTU 3aKOHOB Mo Xanobam Ha HapylweHue
KOHCTUTYUMOHHbIX NpaB M cBoboa rpaxaaH, a TakxXe Mo 3anpocaMm CcynoB, O
TonkoBaHun KoHcTUTyummn Poccuinckon ®degepaunn, O pade ynNOMSHYTOro Bblwe
3aknodeHns (ctatbn 84 — 110). KpoMe TOro, 3aKkOH COAEPXWUT OCHOBHbIE
nonoxenmsa o6 annapate KoHctutyumoHHoro Cyaa (ctatbsa 111), 06 odumumanbHbIX
n3pgaHmsax peweHnn Cyaa (ctatomn 78, 112).

KOHCTUTYUMOHHBbIM Cya paccMaTpuBaeT W paspellaeTr gesa B MAeHapHbIX
3aceflaHMax MU 3acefaHnax nanat, ogHa M3 KOTopbixX coctomT u3 10, a gpyrasa — n3 9
cyaen. B nneHapHbix 3acepaHusax KOHCTUTYUMOHHbIM Cya BrpaBe paccMOTpeTb
nobor BOMNPOC, HO HeKOTopble Aena noasexaT PacCMOTPEHUIO W pa3peLleHuto
TONbKO B MNJEHapHbIX 3acegaHunsax (Aena o cooTBeTCcTBMM KOHCTUTYuMM Poccuimnckomn
depepaumm KOHCTUTYUMM pecnybnuk M ycTaBoB ApYyrnx cybbekToB PocCCUMMCKON
depepaumn; 0 TONKOBaHWMM  KOHCTUTYyuum Poccunckon  depepaunn; pada
3aKknyeHnsa o cobnwgeHun nopsaka  BblABMXEHUS 06BUMHeHMsa lpe3naeHTa
Poccuinckon  ®depepaumm B TAXKKOM  NPECTYr/ieHUW, MNPUHATUS  MOCNaHuUS
KoHcTuTyunoHHoro Cyaa, pelleHue BOrnpoca O BbICTYMAEHMM C 3aKoHOoAATeNlbHOM
WHUUMATMBOM NO BonpocaMm BeaeHuns KoHcTuTyumoHHoro Cypa, u3bpaHue
MNpencepnatens KoHcTuTyumoHHoro Cypa, ero 3aMectutens W cyAbu-cekpeTtaps;
dopMmpoBaHMe nepcoHanbHOro cocTaBa nanaT, npuHATME PernameHTa W A4p.).
MNpeacepatenb, 3aMecTuTens lNpencenatens u cyabs-cekpetapb KOHCTUTYUMOHHOMO
Cyaa mn3bupaloTcs Ha Tpu roga TamMHbIM ronocoBaHueM 60MbLIMHCTBOM OT obuiero
ymncna cyaemn.



B 3acepaHumsax nanat paccMaTtpuBaeTcs W paspelwlaetcs 60nbLUMHCTBO Aen,
Bxoaswmx B KoMmneTeHumto KoHcTuTyumoHHoro Cypa Poccunckon Odepepaunn.
3acenaHuns nNpoxoasT noa npeacenaTtesibCTBOM OAHOMO M3 CyAen - YneHOoB nanaTbl B
nopsiake yCTaHOB/IEHHOW O4YepeaHOCTH.

Mpeacepatenb KoHCTUTYUunMoHHoOro Cyaa pyKoBOAUT NOAFOTOBKOM ero njeHapHbIX
3acefaHMn M npeacedaTtenbCTBYeT Ha  HUX, BHOCUT Ha  pacCMOTpeHune
KoHcTuTyunoHHoro Cyaa BOMpoOChl, noasexawme pacCMOTPEeHUI0 Ha 3acenaHusx,
npeacrasnsiet KoHCTUTyumoHHbIM Cya nepea rocyaapCTBEHHbIMM  OpraHamuy,
obLecTBEHHbIMM 06bEANHEHUAMU U T.A4.

4. MNpuHATHe obpaweHnm Kk paccMoTpeHnro KoHCTMTYUMoHHbIM Cyaom

ExxerogaHo B KOHCTUTYuMOHHbLIM Cya nocTtynaet okono 11 Teic. obpaweHun,
oAHako nuuwb 2 — 3 % OT 3TOro 4yucna oTBevarT TpebosBaHusM deanepanbHOro
KOHCTUTYUMOHHOro 3akoHa “O KoHctuTyumoHHoM Cyae Poccuitckon ®depgepauunn”.
OHW CTaHOBATCHA NpeaMeToM paccMoTpeHus B Cyae.

MNpeacepatens  Cyaa nopy4aetr  OAHOMY WU HECKOJIbKUM CyAbsiM
npeaBapuTesibHO U3y4ynTb obpallueHue, 4YTO AOIKHO ObiTb BbINOHEHO He rno3gHee
ABYX MecsileB C MOMeHTa perucrpaummn obpalieHus. B TedeHne mecsiua nocne 3Toro
Cya B nfJeHapHOM 3acefaHuMn pewaeTt BOMNPOC O MNpUHATUM obpaweHus K
paccMoTpeHuio unm 06 oTkasze B 3ToM. OcHOBaHMeM JAns oOTKasa ciayxart
HernoABeLOMCTBEHHOCTb NOCTaBJ/IEHHOr o B obpalieHunu Bonpoca Cyay,
HeJONyCTUMOCTb Ob6palleHnss NN Hanumume coxpaHsiwero cuny 6bonee paHHero
nocraHoBneHus Cyaa no Takomy xe sonpocy. Cya MoXeT npekpaTuTb NpOU3BOACTBO
no Aeny, eCnu K Hadany pacCMOTPEHMS UK BO BPEMSA HEro akT, KOHCTUTYUMOHHOCTb
KOTOpPOro oOCrnapuBaeTcsi, OTMEeHeH WAu yTpaTuia Cuiy, KpoMe ciy4yaeB, Koraa
OENCTBMEM aKTa HapyleHbl KOHCTUTYUMOHHble npaBa W cBoboabl rpaxaaH. B
TeyeHMe Mecsua nocse NpuHATUSa obpalweHns K paccMmoTpeHuto Cya B naeHapHOM
3acefaHnn AO/DKEH peluTb BOMPOC O HasHayYeHuUW Aena K CNywaHuio, onpeaenvs
ero oyepeaHocTb. Ecnu asa nnm 6onee obpalleHnsa KacaroTca ogHoro npeameta, Cyg
MOXeT COeAUHUTb UX B O4HOM NPOU3BOACTBE.

5. HekoTopblie noka3saTtenu aeatenbHOCcT KoHcTuTyyumoHHoro Cypaa

KoHcTuUTyunoHHbin Cya Poccuinckon depepaumm 3a roabl cBoen paboTbl BblHEC
148 noctaHoBneHut, a Takxe csbilwe 1000 onpeaeneHnim U UHbIX aKTOB (AaHHble
NPUBOASATCA MO COCTOSIHMIO Ha 31 pekabpsa 2000 r.). AkTbl, npuHaTble CyaoM,
nyébnukytotca B “BecTHuke KoHcTuTyumoHHoro Cypa Poccuinckon depepaumn”,
“CobpaHunun 3akoHopaTenbcTtBa Poccuimnckon depepaumn” m “Poccuinckon raserte”. B
CUCTEMATU3NPOBAHHOM  BMAe MOCTAHOBNEHUA U OTAENbHble  onpeaeneHus
KoHcTuTyunoHHoro Cyaa (80 1999 r. BkAUMTENBHO) NPUBOAATCSA B Tpex cbopHMKax
(cocTtaBuTeNb N OTBETCTBEHHbLIN peaakTop T.I.MopLiakosa).

AvHaMmuka npuHAaTbIX KOHCTUTYUMOHHBIM CyAOM NOCTAHOB/IEHWI NpeacTaBneHa B
Tabnuue:



NNoabl Yucso NoCTaHOBJIEHUM lNoabl Yucao NoCTaHOBJIEHUN

1992 9 1996 21
1993* 18 1997 21
1994* 0 1998 28
1995* 17 1999 19

2000 15

* C okTa6ps 1993 r. 1 no peBpanb 1995 r. pabota Cyaa, kKak oTMedyanoch, bbina
NpUOCTaHOBEHA.

O6lwyto HanpasB/ieHHOCTb AeAaTenbHOCTU KoHCTUTyuuoHHoro Cyaa oTpa)katT w
AOMONMHSAT cneaywowme gaHHble. 3a nepuoa ¢ 1995 r. no anpenb 2000 r. M 6bI110
paccMoTpeHo 132 gena, B TOM uucsie B nopsake abCcTtpakTHOro HOPMOKOHTpoNns 46, B
nopsiake KOHKPETHOro HOPMOKOHTpPONSA 72, B CBSA3M C TosikoBaHMeM KOHCTUTyuum
Poccuinckon ®depepaumm 12, No paspeleHuto cnopoB 0 komneTteHuum 2. Mo 84
AenaMm ocrnapvBaeMble HOpPMaTUBHbIE MNOMOXEHUS MPU3HAHbI MOJIHOCTBIO  UAKU
YaCTMYHO HEKOHCTUTYLMOHHbIMMU.

Yawe Bcero rnoBoAOM K PACCMOTPEHMUIO AeN CTAaHOBATCA >Kanobbl rpakaaH: 3a
yKa3aHHbIn nepuog mx 6bino 2887 (2687 xanob kacanucb TapudoB CTpaxoBbiX
B3HOCOB B MEHCUMOHHbIN M aApyrne ¢oHAabl). 43 3anpoca MNocTynuao OT OpraHoB
rocyaapcTtBeHHOM Bnactm cybbektoB Poccunckon depepaunmn, 33 — oT cyaos, 16 —
oT lNocypapcteseHHon Oymbl ®epepanbHoro CobpaHusa Poccuimnckon depepaunm, 9 —
oT MNpe3naeHTa Poccuiickon depepaunn, 5 — ot Coseta deaepaunn degepanbHoOro
CobpaHusa Poccuickon ®depepaumm, 3 — ©Oblnn BHeceHbl 1/5 pgenyTtaToB
FocypapctBeHHoM Aymbl 1 1 — 1/5 uneHoB CoseTa ®eaepauyummn.

B nopsaagke oduumanbHoro TonkoBaHus KoHCTUTyuum Poccunckon depepauynm
KoHcTuTyunoHHbin Cya Bbickasancsa no 20 ee cratbsaM: 66, 71, 76, 84, 91, 92, 99,
103, 105, 106, 107, 108, 109, 112, 117, 125, 126, 127, 136, 137. 3a BeCb CpoOK
paboTbl UM NpoBepeHOo cBbiwe 135 npaBoBblX akToB, B TOM uyucne 6onee 100 -
denepanbHOro ypoBHs.

6. Kpartkas xapaKTepuctuka Aen, paccMOTPeHHbIXKOHCTUTYLMOHHbIM
CyaoM, M ero npaBOBbiX MNO3UUMN. 3awWynTa KOHCTHUTYLHNOHHbIX MNpaB H
cBoboj rpa>kgaH

Jena no 23ToM TeMmaTuke HABASAKTCA LAOMUHUPYOLWMMU B AEATEeNbHOCTU
KoHcTuTtyunoHHoro Cyaa Poccuinckon Odepgepauun. Bonpocam 3awuTbl npaB u
cBobog rpaxaaH 6bino nocesweHo 90 noctaHoBnenut Cyaa nnm 60% ot ux obwero
yncna. [lpuMmeyaTenbHo, 4TO B nogasnstoweMm 60MblWMHCTBE Cny4vaeB Xanobbl
YaCTHbIX NNL U 3anpoCbl MOCYAAPCTBEHHbIX OPraHOB MPU3HAlOTCS MNPaBUJIbHbIMMI:
ocriapMeBaeMble 3aKOHOMOJIOXKEHMUS W TMOJSIOXKEHUA WHbLIX HOPMaTUBHbIX aKTOB
AENCTBUTENbHO He cOooTBETCTBYT KoHCcTUTyumn Poccniickon deaepaumu.

KOHCTUTYUMOHHBbIM CyA BbIHOCWUT pelleHns, KacarLwmnecs 3alinTbl Nnpaea:



- Ha rpa)xgaHCTBO C Y4Y€TOM, UYTO OHO He YyTpayumBaEeTCs B CUJy OAHOr0 TOJIbKO
dakTa npoxxnuBaHus 3a npegenammn Poccumnckonm depgepaunn;

- Ha cBoboagy M JINYHYKO HENPUKOCHOBEHHOCTb, B COOTBETCTBUM C KOTOPbIM
yenoBek He MoXxeT 6bITb NnweH cBoboabl M 3aK4YeH NoA CTpa)y Mo Npou3Boay
Bf1acTemn;

- Ha ceoboay nepenBumXKeHUS M BblbOpa MecTa XUTeNbCTBA, KOTOpas CoCTaBnseTr
3/IeMEeHT camoonpeieneHus JIMYHOCTU U MOXeT OblTb OrpaHuMyeHa TOSIbKO Mpu
HanMuYnMM OCHoBaHUM U deaepanbHbIM 3aKOHOM.

MocTtaHoBneHusasMmn KoHcTUTyunmoHHoro Cyaa obecneumBanucb TakXe rMpasa
rpaxpgaH Ha obbeanHeHue, wu3bumpatb U 6blTb  M36paHHLIMM B OpraHbl
rocyfapCTBeHHOW BaCTM WM MECTHOro caMmoyrnpaBfieHus, Ha xunauuwe, cyaebHyto
3alNnTy, SKOHOMUYECKME, TPYAOBbIE N CoLuMalbHble npasa un ap.

KOHCTUTYUMOHHBbIM Cya noATBEepAUST KOHCTUTYUMOHHbIE MpaBa BK/IaA4YMKOB
6aHKOB, CbEMLIMKOB [OCYAApPCTBEHHbIX XXW/bIX MOMELWEHNN, MNeHCUOHEPOB,
Bbl€3XaloLWMX Ha NOCTOSIHHOE XUTENbCTBO 3a rpaHuuy, Ny cBoboaAHbIX npodeccun,
YaCTHbIX TOProBUEB M npeanpuHUMaTenen, MHOCTPaHHbIX rpaxaaH. Cya OTCTosN
KOHCTUTYUMOHHbIE MpaBa MNoCTpadaBlwnx OT KaTtacTpodbl Ha YepHobbinbckon ASC,
BOCMPEnsaTCTBOBAN MOMbITKAM BflacTel nonpaBuTb CBOW (MHAHCOBble Aena MnyTeM
HE3aKOHHOIro Hasoroobs10XKeHNs rpaxaaH u T.4.

Ceblwe 20 noctaHoBneHuUn KOHCTUTYUMOHHbIM Cya NpUHSAA NO  BOMpocam
KOHCTUTYUMOHHOCTM  HOPM  YroJIOBHO-NpOLEecCyasnibHOro  Kogekca. naBHas
HanpaBNEHHOCTb 3TUX peleHUNn — CcnocobCTBOBaTb YTBEPXAEHUIO Ha MpakTuke
TaKMX OCHOBHbIX MpaB rpaxzaaH, Kak npaBo Ha 3aKOHHYK NOACYAHOCTb, Ha 3aluTy,
Ha nepecMoTp Aena u T.4.

degepatnBHoOeE yCTPOHNCTBO

depepaTuBHbIe npobnembl 3aTparneatoTcs B 27 NOCTaHOBEHUSAX
KoHcTuTtyunoHHoro Cyaa. lNpu atom Cya, obecneunBas BepxoBeHCTBO KOHCTUTYyUUK
Poccuinckon @epepaunm, npoBOoAMT JIMHUIO Ha pasBuTve cbanaHCUpPOBAHHbIX
OTHOweHun Mexay Odegepaumennr wn  ee cybbektamm: C OAHOM  CTOPOHHBI,
rapaHTUpPYOTCS MHTepecbl M NpaBoMounsa Poccuiickon deagepaunm, a C ApYyrom —
npeanararTcsa Mepbl Mo 3aliuTe CaMoCTOATENbHOCTU U npaB cybbekToB deaepaunn.

KOHCTUTYUMOHHBbIN CyA, B YaCTHOCTWU, B CBOMX MOCTAHOBNIEHMNAX UCXOAUT U3 TOrO,
yToO:

- KoHcTuTyums Poccuiickon ®depepaumm He [A0MNyCcKaeT Kakoro-nmbo WHOoro
HOCUTENS CyBEpPeHUTeTa N UCTOYHMKA BaCcTU, MOMMMO MHOMOHALUMOHaNbLHOro HapoAa
Poccumn, n, cnepgosaTtenbHo, He npeanosiaraeT Kakoro-nmbo MHOro rocyaapCTBeHHOro
cyBepeHuTeTa, NOMMUMO cyBepeHuTeTa Poccmninckon deaepaunn;

- OTHoweHusa Mexay Poccnen n ee cybbekTamu CTPOATCA Mpexae BCero Ha
KOHCTUTYLUMOHHOM OCHOBE;

- paBHonpasume cybbekToB depepaumm BblpaxaeTca B eamHoobpasum
KOHCTUTYUMOHHOrO noAaxoAa K pacrnpegeneHuto npeaMeToB BeAeHUS U MOSIHOMOYUN
Mexay Poccunckon depepaunen mn ee cybbekTtamm, 4TO AUKTYET YCTaHOB/IEHUE
denepanbHbIM 3aKoHoAATeNneM eAuHbIX NpaBua B3auMOOTHoWweHUn deaepanbHbIX
OpraHoB rocyAapCTBeHHOW BAacTu co BceMu cybbektamun ®epepaunmn. Hegonyctmmo
NMPON3BOJIbHOE CYyXEHME UX NPaBOBbIX BO3MOXXHOCTEMN.



B 3HaumnTenbHoM yactu peweHni KoHCTuTyumoHHoro Cyga no paccmaTpmBaemMomn
npobnemMatnke pasbACHATCA MNONOXeHUsa KOoHCTUTYyuun, Kacarowmecs BOMNPOCOB
pasrpaHnyeHnst nNpegMeToB BeAeHus U MNOJIHOMoOYMM  Mexay  Poccuinckon
depepaumen n ee cybbektTamm:

- B Cc¢epe HOpMOTBOpYecTBa, raoe Mnpu3HaeTCs BO3MOXHOCTb Onepexaruwero
NnpaBoOBOro perynmposaHunss cybvektoB ®Pepepaumm no npeaMeTaMm COBMECTHOro
BeaeHusa degepaumnn n ee cybbekToB; UsgaHne deaepanbHOro 3akoHa no BONpocam,
OTHECEeHHbIM K KoMneTeHuun cybbekta depepaumun, ecnu NOCNEAHWUNA HE MPUHSAN
COOTBETCTBYIOLWMIM 3aKOH; MPUHATUE MNOA3aKOHHbIX MPaBOBbIX AKTOB MO BOMpOcCaM
BeaeHnsa Poccunckon degepaunmm M COBMECTHOro BeaeHua degepaunmm umn ee
CybbeKkToB;

- B c¢hepe opraHuzauum BJlacTu, rAe NOATBeEpxXAaeTcsd npaBo CybbeKkToB
depepaumm uMMeTb CBOKO CUCTEMY OpraHoOB rocyAapCTBEHHOW BAacTu (BbICWIMX U
TeppUTOpManbHbIX) n HadensTb nx NOSTHOMOYUSIMMU, He  3aTparmBsas
KOHCTUTYUMOHHbIE  OCHOBbl W npeporatuebl deaepanbHOro 3akoHoAaTens;
AOMNycKaeTCcsa y4yacTue OpraHoB rocyAapCTBeHHOW Bnactu cybbekToB depepauun B
cny4yasiX, YCTaHOBIEHHbIX 3aKOHOM, B COrflacoBaHUWM KaHAWMAATYP Ha AOSDKHOCTMU
denepanbHbIX OpraHoB, QYHKUMOHUPYKOLWMUX HA Tepputopum CybbekToB, npu
yCnoBMM, OAHAKO, 4YTO 3TUM He 3aTparmeBalTcsd npeporatmebl Poccunckon
depepaumm B KOHEYHOM cHeTe CaMOCTOSATesIbHO pelaTb AaHHbIM BOMNPOC;

- B c¢epe opraHuzaumy BblI6OpOB B opraHbl ry6/nMYHOU BAcTv, rhae
npeagycMaTpuMBaeTCs BO3MOXHOCTb defepasibHOro U perMoHanbHOro peryinpoBaHus
n3bmnpaTtenbHbIX OTHOWEHUNW, onpeaeneHus cybbekTom deaepaunm Ha 6asze obwmx
NMPUHUUMNOB COBCTBEHHOW mM3bMpaTeNbHOM CUCTEMbI, CaMOCTOSATENIbHO Ha3Ha4aTb
BbI6OpbI U yCTaHaBIMBaTb AaTy UX NpOBeAeHus ;

- B chepe 3KOHOMUKM, rAe NpUpoaHble pecypcCbl ONpeaensTca KakK AOCTOSHUEe
MHOrOHaLUMOHaNbHOro Hapoga, WU, COOTBETCTBEHHO, MPU3HAlTCs HernpaBOMepHbIMU
aKTbl cybbekTOoB ®deaepaumu, KOTOPbIMWU OrpaHUYMBAETCS MX WCMOSb30BaHME B
WHTepecax BCex HapoaoB; Ana cybbektoB degepaumm He  UCKIOYaeTCs
BO3MOXHOCTb yCTaHaBAuBaTb COBCTBEHHbIE Hanorn n cbopbl, HO NUWbL B Npeaenax,
onpeneneHHblx KoHcTUTyumen Poccnnckon depepaumm n denepasnbHbIM 3aKOHOM; B
COOTBETCTBUM C deaepanbHbIM  3aKOHOM OpraHbl rocygapCTBEHHOW  BJlacTu
y4yacTBYOT B (WMHAHCOBbLIX, BaOTHbIX M KPEAUTHbIX OTHOLWEHUSAX, WMEKLWNX
obwedenepanbHoe 3HaYeEHMeE.

B HekoTopbix cnyyasax KOHCTUTYyumoHHbIn Cyph BbICTynaeT B KayecTBe opraHa,
ynaXnmBawLwlero npasoBble crnopbl Mexay cybbektamm Poccunckon depepaunn.
MMeHHO B TakoM KayecTBe OH MO CywecTBy nposBun cebsi, AaB TONKOBaHME
nonoxeHms KOHCTUTYUMM O BXOXAEHMM AaBTOHOMHOIO OKpyra B COCTaB Kpas,
obnactu (4. 4 cT. 66).

OpraHn3zauynsa ¢pegepasbHON rocygapCcrBeHHOMN B/1acTtn

Mo paHHon npobnematnke KOHCTUTYUMOHHLIM CyaoM nMpuHATO cBbiwe 20
MOCTaHOB/IEHUN.

MytTem oduumanbHoro TonkoBaHumsa KoHcTuTtyumn Poccunckon deaepauymm
KOHCTUTYUMOHHbIN Cya pa3bsACHUA:



- nopsgaok B3aumMmogencTema nanat ®epepanbHoro CobpaHusa Poccmnckon
depepaumm B Xo4e 3aKoHoAATENbHOMO Npouecca;

- YTO cnegyeT NoHMMaTb noA obwmm ymncnoM agenytatoB [ocyaapcTBeHHOM [yMbl
®epepanbHoro CobpaHusa Poccumnckon depepaunm;

- KaK 1 B Kakon npaBoBoi opMe BHOCATCSA nonpaBkum B 3 — 8 rnasbl U B CT. 137
KoHcTnTyunmn Poccunckonm deanepaunu;

- YTO nNOHMMaeTca noA “NpuHATbIM deaepasbHbiM 3aKOHOM” W NpU  Kakux
ycnoBuax denepasnbHbii 3aKOH MPU3HAETCSA OTK/IOHEHHbIM;

- KaK COOTHOCATCS NMOHATUS CUCTEMbI U CTPYKTYPbl UCMOSTHUTENIbBHOM BNacTu;

- KakuM o06pas3oM [Oo/KeH pewaTtbCs BOMNPOC O BO3MOXHOCTWM TpPOEKpaTHOro
npeacrasneHns FocyaapcrBeHHon [lyme KaHaAuMAaTypbl HA AO/KHOCTb lNpeacepatens
MpasutenbcTBa Poccuimckon degepaumnu;

- YTOo peanum3aums BO3MOXHOCTM MpeKpalweHus noaHoMouni [pe3naeHTa
Poccuinckon degepaunn 4OCPOYHO B Clydae CTOMKOW HECrnoCObHOCTM MO COCTOSIHUIO
3[0pOBbS OCYLIECTBAATb MpuHagnexawme eMmy nMnoJHOMOYMA He 3aTparmveaeTt
yCTaHOBMeHHble B CT. 91 KoHCcTuTyummn Poccuinckon Odegepaumm MNONOXKEHUS O
HenpuKoCcHOBeHHOCTHU lNpe3naeHTa Poccuinckon deaepaumnn.

KoHCTUTYunoHHbIn Cya paspewunn cnop wMexay [lpesangeHToM Poccuinckom
depepaumn n nanatamu d®epepanoHoro CobpaHusa, noaTBeEpANB KOHCTUTYLMOHHYHO
obs3aHHOCTb [lpe3naeHTa nNoAnucbiBaTb MpPUHSATbIE denepasbHble 3aKOHbl AaXe B
clyyae COMHEHMS B KOHCTUTYLUMOHHOCTM Mnopsaka MX MPUHATUSA, KOTOpble 3aTeM
MoryT 6bITb ocrnopeHbl B KoHCcTuTyunoHHoOM Cyge. Tak, B YaCTHOCTM, MpOMU30LWIIO C
depepanbHbIM 3aKOHOM “O KY/IbTYPHbIX LEeHHOCTAX, nepemelleHHblXx B Coto3 CCP B
pe3ynbTaTe BTOpoM MMPOBON BOMHbLI U HaXOASALWMXCS Ha Tepputopmm POCCUMNCKOWN
depepaumn”, KOTOpbI OAHOBPEMEHHO C e€ero nognmcaHnem ©6bl1  OCNOpeH
Mpe3naeHTOM C TOYKWU 3pPEeHUS KOHCTUTYUMOHHOCTM nopsaka ero MNpuHATUS WU
coaepXXaHus psaa rnosoXeHUN.

HeckonbknMu  noctaHoBneHmsaMn  KoHCcTuTyumoHHoro Cyaa  npekpaweHo
AEeNCTBME MOoXeHn akToB FocygapcreseHHon yMbl n MNMpaButenbctBa Poccuimnckon
depepaumm, nNpUHATBIX 3a npegenaMmm KOHCTUTYUMOHHOM KOMMNETEHUMU 3ITUX
opraHoB. TO e OTHOCUTCA K HEKOTOpbiM (UHAHCOBbLIM 3aKOHOMOJIOXEHUAM,
HapyLWWBLWIMM KOHCTUTYUMOHHbIE oOrpaHudyeHusa. Tak, ®PepepanbHbli 3akoH ‘O
denepansHoOM broaxete Ha 1998 roa” ponyckan HeaodpuHaHcMpoBaHue cyaebHowm
CUCTEMbI, @ W3MEHeHWe, BHeceHHoe B 3akoH Poccuinckon odeapepaunn “0O
FocypapcTBeHHOM rpaHuue Poccunckon ®deaepaunn”, Hagenuno [paBUTENbCTBO
Poccuickon depepaumm HECBOWMCTBEHHbLIM eMy, CorflacHO KOHCTUTYUMM, HaNoroBbiM
NOJSIHOMOYMEM.

OpraHmsaums rocyaapcTBeHHOM BJlacTu cyb6bekToB PoccMinckon
depepauunm

KoHcTuTyums Poccuinckon ®depepaumm  A0CTaTOYHO JIAKOHWYHA B AAHHOM
OTHOweHun. depepanbHbll  3akoH “06 o06bwmx nNpuHUMNAX OpraHusauum
3aKoHoAaTe IbHbIX (NnpeacTtaBUTENbHbIX) n NCNONHUTENbHbIX OpraHoB
rocynapCTBeHHOM Bnactm cybbekTtoB Poccuiickon ®deaepaummn” 6611 NpUHAT TONbKO B
okTs6pe 1999 r. 210 obcToATENLCTBO 06bsACHSAET, nodyeMy KoHCTUTyunmoHHoMy Cyay
NpUXoaAunoCb  HEeOAHOKPATHO  BbICKa3blBaTbCs MO  BOMPOCaM  OpraHusauum



rocygapCcTtBeHHOW Bractu cybbvektoB Pepepaumm. B 4acTHOCTU, B MOCTAHOBNEHUAX
Cyna obpallaetcqd BHUMAHUE Ha TO, YTO:

- rocypapcTBeHHas BfacTb B cybbekTtax ®degepaumm A0/HKHA ONMPATbCA Ha
NPpUHUMNBLI  AeMoKpaTuyeckoro denepaTtMBHOro NpaBoOBOro  rocygapcrea C
pecnybnmkaHckon ¢GopMOM npaBAeHus, eaAuMHCTBA CUCTEMbl rOCYyAapCTBEHHOWM
BS1aCTW, @ TaKXe OCYyLUeCTBIEeHUS rocyaapCTBEHHOW BflaCTU Ha OCHOBE pas3fefneHuns
3aKOHOAATe/IbHOW, UCMOSIHUTENbHOM U cyaebHOoM BnacTem M BbiTEKalWen U3 3Toro
CaMOCTOATENbHOCTN UX OPraHoB;

- KOHCTUTYUMOHHbIA MPUHUMN €AMHCTBA roCyAapCTBEHHOM Bactn Tpebyer,
4yTobbl CcybbekTbl deaepaunnm B OCHOBHOM uUCXoamnn u3 denepasnbHON CUCTEMDbI
B3aUMOOTHOLLUEHNN UCMONIHUTENBHOW WU 3aKOHOAATENbHOMN BNACTEN;

- 3aKOHoAaTeNlbHOe ornpejesieHne cxembl ynpasneHuss o6nacTbio, CTPYyKTypbl
OpraHoB aAMMHUCTpauum obnactu, nopsaka opraHums3aumMn U AesTeNbHOCTU
WUCMOJIHNTENBbHOIO OpraHa BNacTU COOTBETCTBYET KOHCTUTYUMOHHbLIM 3ajayvaM
3aKOHOAATE/IbHOrO oOpraHa W He WUCKA4YaeT AN  MCNOJHUTENbHOW  BRacTtu
BO3MOXHOCTM Ha OCHOBE YCTaHOB/AEHHOro (3akoHoAaTeNnbHbIM OpraHoM) nopsiaka
NpUHMMaTb COBCTBEHHblE MNpaBOBble aKTbl KOHKPETU3MpPYHOLWero, noA3akoHHOro
XapakTepa;

- 3aKoHoZaTesNbHbl OpraH MOXeT HaAenaTbCsa npaBoOM y4yacTBoBaTb B
Ha3Ha4YeHUN Ha AO/MHKHOCTb OTAEsIbHbIX pyKOBOAUTESIeW OpPraHoOB MCMOSIHUTESIbHOW
BNlaCTU, HO TaKoe y4yacTuve He AO/HKHO ObiTb Ype3MepHbIM, pa3pyllarwmMm CUCTEMY
cAepXXeKk U NpoTUBOBECOB, NMpeACcTaBAsWMM cob0n BMewaTeNnbCTBO B NpeporaTuBbl
BCeHapoAHO M3bpaHHOro rnaBbl UCMOSTHUTENBHOWN BACTU;

- nonoXeHue o0 Heob6XOAMMOCTU COrnacms opraHa 3akoHoAaTesSIbHOW BflACTU Ha
ocBobOXAEeHMEe OT AO/HKHOCTM UL OpraHa WCMOSIHUTENbHOM BflacTu cybbekTa
depepaumm HenNnpaBoMepHO, TaK Kak SBASETCS BTOPXXEHMEM B NMOSHOMOYMS BbICLLErO
AO/MKHOCTHOrO nuua cybbekta denepaunmm Kak rnasbl UCMOSHUTENBHOM BNacTw,
HecyLlero OTBETCTBEHHOCTb 3a ee AeATeNbHOCTb;

- wun3bpaHuve rnaBbl MWCMNOJIHUTENIBHOMO OpraHa 3aKkoHoAaTesSIbHbIM OpraHoM
noaMeHseT NpsiMmoe BosiensbsBneHue nsbunpartenen;

- AOoCpo4yHOoe ocBoboxaeHue OT [AO/MKHOCTM rNnaBbl  aAMUHUCTpaUMKM  3a
HernpaBoMepHble AencTBusa He npoTtuBopednT KoHcTutyumm Poccumnckon depepauunm
npu yCnoBUM, YTO HENPABOMEPHOCTb 3TUX AENCTBMIW NOATBEpXAaeTCs BCTYNMBLUMM B
CUNY pelueHneM cyana;

- ¢denepanbHbll 3aKoHoAaTeNb BMpaBe y4ypeauTb B OTHOWEHUU u3b6paHHOro
BCEHapOAHbIM [O/I0OCOBAaHMEM  BbICLIEro AO/DKHOCTHOro numua (pykosoauTens
BbICLLEr0 OpraHa UCMosIHNTeNbHOM BracTn) cybbekta degepaumm MHCTUTYT OT3biBa B
KayectBe oOAHOM U3 ¢QOpM HenocpeaCTBEeHHOM gemokpatun. OAHAKO AaHHbIN
WHCTUTYT He AOJ/IKEH MCNosb30BaTbCa ANs Aectabunmsaumm BbIBOPHLIX MHCTUTYTOB
B/laCTU U, B KOHEYHOM c4yeTe, caMon AeMokpaTum. CnepoBaTesibHO, 3aKOHOAATESb,
€CNMM OH BBOAUT MWHCTUTYT OT3blBa, 0653aH npeaycMmoTpeTb obuwme npuHUMNGI
MexaHu3Ma 0T3blBa, C TeM, YTO6bI He BblN UCKaXXeH caM CMbIC/ BbI6OPOB.

Ha3BaHHble U HekoTopble Apyrue npasosble no3numn KoHcTutyumoHHoro Cyaa,
BbiBOAMMbIE UM K3 KoHcTuTyumm Poccunckon depepaunn, cnocobcTsoBanu
HeobxoAMMOWN YHUDUKAUUMM TrOCyaapCTBEHHOW Bnactu cybbektoB ®deaepaunn,
npuaaBanan e roMoOreHHOCTb B pOCCMMCKOM MacluTabe.



MecTHOE caMmoynpaB/ieHne

HenocpeacteeHHO npobiemMaTnka MeCTHOrO caMoyrnpaBieHus 3aTparmveanacb B 6
nocraHoBneHusax KoHctutyumoHHoro Cyaa n 6onee yem B 20 onpegenenumsax. B atux
peweHnax o0603HavyeHbl OCOBEHHOCTWM MEeCTHOrO CaMOyrnpaB/ieHUsl, €ro YpPOBHMH,
NpUHUMNbI  PYHKUMOHUPOBAHUS,  TeppuTopuasnbHble,  OpraHU3auMOHHblE U
KOMMeTEHUMOHHbIE 3N1eMeHTbl, a TakKXe OTBeTCTBeHHOCTb. Cneaysa deaepanbHOM
KoHcTuTyumnn, Cya BbICTynaeT 3alWUTHMKOM MYHWUUMNANbHbLIX W rOCyAapCTBEHHbIX
WHTEpPEeCcoB, CTPEMUTCS OPUANYECKN UX YPABHOBECUTD.

KOHCTUTYUMOHHBbI Cya, B 4aCTHOCTU, onpeaenun:

- BJACTb, OCyLwlecTBasieMass Ha MYHUUMNANbHOM YpOBHe, npeacraBnsietr cobow
pa3HOBUAHOCTb Ny6NYHOM BNacTu;

- TeppuTOpranbHoe YCTPOMCTBO MECTHOIrO0 CaMOyrpaB/eHNs XKeCTKO He CBSA3aHO C
aAMWHUCTPATMBHO-TEPPUTOPUANBHBIM OENEeHneM, nepeyeHb TeppuTopui
MyHUUMNANbHbIX  0b6pa3oBaHUM  SBNSETCS  OTKPbITbIM U 3TWU  Tepputopuu
yCTaHaBMMBAKTCA B COOTBETCTBUU C 3aKOHaMu cybbekToB Poccuiickon depepaumm
Y4eTOM UCTOPUYECKNX U MECTHbIX TpaauLumnii;

- YPOBEHb, Ha KOTOPOM CO34al0TCA MyHuUMManbHble 06pa3oBaHus, MOXeT ObiTb
pas/iINyHbIM W 3aBUCUT OT OCOBEHHOCTEM TeX WM WHbIX CyH6beKToB POCCUMNCKON
depepaumnm;

- MyHMUMnanbHble 06pa3oBaHMA He3aBUCUMMO OT pa3MepoB TeppuTopunm U
UMCNEHHOCTM, @ TaKXe CBOel CTPYKTypbl M MecCTa B CUCTEME TEppPUTOPUANbHOrO
YCTPONCTBA MONb3YKTCA OAHUMM W TEMU XKE KOHCTUTYLMOHHbIMM MpaBaMum W
rapaHTusaMu;

- npepenbl U rapaHTUM CaMOCTOSAATE/IbBHOCTM MECTHOro caMoyrnpaBieHus B
KOHTEKCTE pa3/IMYHbIX BOMPOCOB, HAMpuMMmep, MPUMEHUTENIbHO K OnpeaeneHunio
CTPYKTYpbl OpraHoB MeCTHOrO CaMOYMpaB/ieHUs: €eClM OHO 3aTAarmBaeTcs, TO
COOTBETCTBYOLWME AencTteums (6esgencresmne) opraHoB Bnactm cybbvekToB deaepaumm
MOryT 6bITb CKOppeKTUpPOBaHbl deaepasibHbIMWU OpraHaMm rocyaapCTBEHHOW BMacTw;
HeaonycTuMa rnepegada MosIHOMOYMA OPraHOB MECTHOrO caMoyrnpaBfieHUs OpraHam
rocyaapCTBEHHOM BlaCTM MNAM OTKa3 OT peanusaumm rnpaBa Ha OpraHmM3auumio
MECTHOro CaMoynpaBsJ/ieHuns;

Poccuinckaa depepaumsi, Kak CyBepeHHOe rocyaapcrBO, Brpase npenycMoTpeTb
aZleKBaTHble Mepbl OTBETCTBEHHOCTM OpraHoB MECTHOro camMoynpasieHus u
BbIBOPHbIX AO/HKHOCTHbIX JINL, MECTHOro CaMOynpaB/ieHMs, B TOM 4YuCne AO0CPOYHOe
npekpalieHne nosIHOMOYMA COOTBETCTBYIOLLEro OpraHa MeCTHOro camoynpasfieHus,
BbIBOPHOro AO/MKHOCTHOMO SiMla MEeCTHOro caMoyrnpaBieHusi, YTo caMo no cebe He
MOXEeT  paccMaTpumBaTbCAa  KaK  HenpaBOMepHOe  BMelaTeslbCTBO  OpraHoB
rocyaapCTBEHHOM BNACTU B AEATENIbHOCTb MECTHOr0 CaMoynpaBneHus.

7. B3anmooTHoweHna KoHCTUTyumMoHHoro Cyaa ¢ KOHCTUTYLUMOHHbIMMU
(ycraBHbIMKN) cyaamm cyb6bekToB Poccuinckon depgepaunm

KOHCTUTYUMOHHbIEe (YyCTaBHble) CyAbl yupexaeHbl B 44 cybbekTtax Poccunckom
depepaummn, B 12 M3 HUX OHU (PYHKUMOHUPYIOT HA MPOTSXKEHUN HECKONbKUX NeT.
[eaTtenbHOCTb JAaHHbIX CynoB perynunpyetca ®deaepasnbHbiM  KOHCTUTYLMOHHbIM
3akoHOM “O cyamebHonm cucteme Poccuiickon Odeagepaunn”, KOHCTUTYUUSIMU



(yctaBaMn) U 3akOHaMum cooTBeTCTBYWMX cybbekTtoB ®depepaumun. [nasHoe
Ha3HayeHne 3TUX OpraHoB — MNpoBepKa akToB cybbekTOoB ®deaepaumm M opraHos
MECTHOro caMoynpaB/ieHUs1 Ha COOTBETCTBME KOHCTUTYUMAM (ycTaBaM) cybbekToB
denepaumnmn.

Mexay KoHcTuTyumoHHbiM Cyaom Poccuinckon depepaumm, ¢ 04HOM CTOPOHbI, U
KOHCTUTYUMOHHbIMK (YCTaBHbIMW) cyaamu cybbekTtoB Poccuinckon depepaumm — C
ApYron, HeT HUKAKOM tpuanmyeckm onpeaeneHHom OpraHu3aunMoHHOM  UNKn
npoueccyasnbHon cBsA3U. OaHako KOHCTUTYUMOHHLIM Cya noaaepXuBaeT C HUMMU
OTHOLUEHUS B3aUMHOro MHPOPMMPOBaHUS, opraHnsyeT obMeH onbiToM. B “BecTHunke
KoHcTuTyunoHHoro Cypa Poccunckon ®depepaumn” nybnukyroTca MaTepuansl
cynebHoM NpakTUKM OpraHoB KOHCTUTYLMOHHOIro KOHTpons cybbekTtoB depepauunu.
Bpema oT BpeMeHn B KoHcTUTyumoHHOM Cyae npoBOAATCA KOHdepeHumn W
CeMMHapbl C Yy4yacTuMeM npeacTaBuTenen OpraHoB KOHCTUTYLMOHHOMO KOHTPOSS
cybbekToB Poccuinckon degepaunm, a Takxe npeacraButenein pmanyeckom Hayku.

YnydweHuntio B3ammogencrtemsa KoHcTutyumoHHoro Cyaa Poccuimckon depepaumm
C KOHCTUTYUMOHHbIMW (yCTaBHbIMKM) cyaamMn cybbektoB ®deagepaumn npusBaH
CNyXuTb KOHCyNnbTaTUBHbLIA COBET npeaceaaTenem OpraHoB KOHCTUTYLMOHHOMO
(yctaBHoro) koHTpons B Poccuinckon ®depepaumn. OH 6bin yupexaeH 20 anpens
1998 r. KakKk KOHCY/bTaTUBHO-COBELLATENbHbIA OpraH, HauesleHHbI Ha BblpaboTKy
obwmx noaxon4oB Mo BOMpOCaM opraHusaumm m AeaTenbHOCTU KOHCTUTYLMOHHOIMO
(yctaBHOro) koHTponsa B Poccuun. Tlpeacepatenem KOHCYynbTaTUBHOMO COBETA
apnsetca [lpeacepatens KoHctutyumoHHoro Cypa Poccuinckon Odepepauun. B
cooTBeTCTBMM C MonoxeHnem o CoBeTe KOHCynbTaTUBHbIN COBET AOJIKEeH 3aceiaTb
He peXxe O4HOro pasa B roa.

8. MexxayHapoaHbie cBa3n KoHctutyumoHHoro Cyaa

KoHCcTUTYyunoHHbin Cya Poccunckon ®depepaumm noaaepxumBaeT CBSA3M  CO
3HAUMUTENbHbIM YUCIOM CYAebHbIX M MHbIX OPraHOB KOHCTUTYLMOHHOIMO KOHTPOS
3apybexHbIX cTpaH. KOHTaKTbl 3TU BbIPa)arTCsl Kak BO B3aWUMHbIX BU3UTax CYAeN, B
X04e KOTOpbIX MMeeT MeCTO OB6MeH OnbITOM OCYLWEeCTB/eHNS KOHCTUTYLMOHHOIO
npasocyaus, Tak n B ydyactum Cyaa B AeATeNbHOCTU MeXAYyHapoAHbIX 06beanHeHUN
cynebHbix (M KBasucyaebHblX, Kak BO ®PpaHUMW) OpPraHoB KOHCTUTYLMOHHOIO
KOoHTpona. Kpome TOro, cyabn KoHCTUTYUMOHHOro Cyaa y4yacTBYHKT TakKXe B MHbIX
MeXAYHapOAHbIX ABYCTOPOHHMX M MHOFOCTOPOHHUX BCTpedax U KoHdepeHuusax. Tak,
c 1995 ropga cyabn KoHctutyumoHHoro Cyaa Poccuickon degepauvun NpuUHMMaOT
yyactue B paboTe opraHusyeMmblix KOHCTUTYUMOHHbLIM Cygom Pecnybnumkmn ApMeHus
eXeroaHblX  MeXAyHapoAHbIX  KOHMepeHuusax no  aKTyasbHbIM  BOMpoOCaM
KOHCTUTYLUMOHHOIO npaBocyams.

B 1997-1998 ropax peneraumn cygen KoHcTuTyumoHHoro Cyaa nocetunum
BenukobputaHuio, Jintey, Cnoakuto, CnoseHuto, B 1999 roay — AsepbanaxaH,
Ntanuio, Pecnybnuky Kopesi, PyMmbiHUio, GuHnsaHamto, B 2000 roay — KaHagy, lMepy,
YkpauvHy. B cBoto ouepeab, Cya B 3TU Xe roAbl MNpPUHAN Aeneraumu BbICLINX
cynebHbix opraHos Anbanumn, Utanun, Pecnybnunkn Kopes, Nepy, YKpanHsbl.

Poccnnckmin  KOHCTUTYUMOHHBLIN ~ Cya  9BASE€TCSs  NOAHOMPaBHbIM - Y/1€HOM
KoHdepeHumnn EBponenckmx KOHCTUTYUMOHHbLIX CygoB (c 1996 ropa), ogHUM U3



yupeantenen KoHdepeHUMn OopraHoB KOHCTUTYLUMOHHOIO KOHTPONS CTpaH MONoAou
aAemokpatnm (1997 roa), y4acTHMKOM ABYCTOPOHHMX COrfaleHnn o0 CoTpyaHunyecTee
C BbiclunMU cyaamun Uspannga, Ntannun, KaHagbl, YKpauHsbl.

Kbiprbi3ctaH
10 ner KoHcTTYyuMoHHOMY cyay Kbiprbiackon Pecny6auku

14 pekabps 1990 roma 3akoHOM «O peopraHusauuMm CUCTEMbl OpraHoB
rocyfapCTBEeHHOW BfaCTU M yrpaBneHUss U BHECEHUU U3MEHEHUW N AOMOSIHEHUN B
KoHcTuTyumnto Keipreiackon CCP» 6bin ynpasgHeH KoMUTET KOHCTUTYLMOHHOIO
Haa3opa u obpaszoBaH KoHCcTUTyumMoHHbIM Cya Kbiprbizckon CCP.

O6paszoBaHne KoHcTUTyunmoHHoro Cyaa kak ocoboro cyaebHoro opraHa
KOHCTUTYLUMOHHOIO KOHTPOAS, CBMAETEeNbCTBYEeT 0 TOM, 4To Kbiprbiackas Pecnybnuvka
CTPEMUTCHA K CO3[aHMIO NPaBOBOro rocyAapcrea M CO34aET BaXKHYK Mpeanocbulky
YKpEeneHn KOHCTUTYLMOHHbIX OCHOB roCyapCTBEHHOCTH.

C npuobpeteHnem B aBrycte 1991 rogaa He3aBUCUMOCTM KbIprbi3CKoOM
Pecnybnukon, cratyc KoHcTutyumoHHoro Cyaa nonyydun pganbHenwee 3akpenneHune
B nepson KOHCTUTYyumnn He3aBucumomn Keiprbiackon Pecnybnuvku ot 5 masa 1993 roaa.

KoHcTuTyumnsa Kbeiprbeiackon Pecnybnukun ycraHosunia, 4to KOHCTUTYUMOHHbIN Cyg
Kbiprbi3ckon Pecnybanku gBAsieTcs BbICLWUMM OopraHoM cyaebHor BnacTu No 3awuuTe
KoHcTuTyumn  Kbeiprbiackon  Pecnybnukn, coctout w3 [lpeacepartensi, ero
3amectutens un cemmn cygen KoHctutyumoHHoro Cyaa. Cyaben KOHCTUTYLMOHHOMO
Cyna moxeT 6biTb rpaxaaHuH Kbiprbiackon Pecnybnuku He Monoxe 35 neTt u He
ctapwe 70 neT, MMeLWNI BbiClLlee opuandyeckoe obpasoBaHme mn ctax paboTbl No
cneunanbHoctTn He MeHee 10 net. Cyabu KoHctuTyumoHHoro Cyaa Kbiprbi3cKom
Pecnybnnkn mnsbupatotcs 3akoHoaaTenbHbIM cobpaHnem mn CobpaHumeM HapoAHbIX
npeacrasmtenen XXoropky KeHewa Kbiprbiackon PecnybsinMkm no npeactaBieHUo
Mpe3snaeHTa Kbiprbi3ckon PecnybanMkn CpoKOM Ha naTHaguaTb feT.

OHKM MoryT 6bITb 0CcBOBOXAEHbl OT AO/DKHOCTM MO npeacTaBneHuto lNpesnaeHTa
Kbiprbeizckon Pecnyb6ankn 60nbLWLIMHCTBOM HE MeHee ABYX TpeTeun rosiocos oT obuiero



yncna genyrtatoB  3akoHoaaTenbHoro cobpaHua u CobpaHus  HapoAHbIX
npeactasmutenen XXoropky KeHewa Kbiprbiackon Pecnybnnku.

B uensx 3awnTbl OCHOB KOHCTUTYLMOHHOIMO CTPOSi, KOHCTUTYLMOHHbLIX MpaB WU
cesobon rpaxpaH, obecneveHmss BepxXOBEHCTBA U MpAMOro Aencrems KOHCTUTYuUMMU
Kblproiackon Pecnybnunkm  KOHCTUTYumMoHHbIM  Cya  pacnonaraetr  AoCTaTO4YHO
LWMPOKUM KPYrOM MOSTHOMOUYUNA.

B cooTBeTCcTBMM C NYHKTOM 3 cTatbu 82 KoHcTuTyummn Kbiprbiackon Pecny6smnku
KoHcTuTyumoHHbIn  Cya  Kblpreiackor  Pecnybnnkn  HageneH  crienyowmmum
NOJIHOMOYUSAMMU:

1) npu3HaeT HEeKOHCTUTYLUMOHHbIMW 3aKOHbl U WHble HOPMATWUBHbIE MpaBOBble
aKTbl B C/ly4dae ux pacxoxgeHus ¢ KoHcTutyumnewn;

2) pelwaeT Cnopbl, CBSAI3aHHble C AeNCTBMEM, MPUMEHEHWEM W TOJIKOBAHUEM
KoHCcTUTYyuuu;

3) paeTr 3ak/n4veHue O npaBoMepHOCTM Bblbopos [pe3npaeHTa Kbliprbl3CKoOM
Pecnybnunknu;

4) paeT 3akf4yeHuMe no Bomnpocy 06 oTpeweHun OT A0/DKHOCTM [pe3naeHTa
Kblproiackon Pecnybnuku, a Takxe oTcTpaHeHusa cyaen KoHctutyuuoHHoro Cyaa,
BepxosHoro Cyaa, Boeicwero ApbutpaxkHoro Cyaa Kbeiprbiackon Pecnybnuvku;

5) paeT cornacve Ha rnpuBliedyeHMe cygen MeCTHbIX CyAOB K YrOSOBHOM
OTBETCTBEHHOCTU;

6) faeT 3akaK4deHue No Bonpocy 06 M3MeHeHUsX U AONOAHEHUAX KOHCTUTYyumu
Kbiprbizckon Pecnybnuku;

7) OTMEHSIeT pelleHUss OpraHoB MEeCTHOro camoynpasfeHus, NpoTuBOpevalune
KoHcTuUTyumnn Kbiprbiackon Pecny6anku;

8) npuHMMaeT peweHue O KOHCTUTYUMOHHOCTM NpaBONpUMEHUTENbHOM
NpaKkTUKKU, 3aTparmearLen KOHCTUTYLUMOHHbIE NMpaBa rpaxaaH.

KoHcTuTyuns  Kblprbiackon  Pecnybnukn ocobo  Bblgenuna  nNosHOMOYUS
KoHcTuTyunoHHoro Cypa Kbeiprbilackon Pecnybnukyu no pgadve 3akauyeHuss o
Bonpocy 06 oTpeweHun OT Ao/mkHocTu [Mpe3maeHTa Kbiprbidckon Pecnybnunku. B
cooTBeTCTBUM CcO cTatben 51 KoHctutyumm Kbiprbiackon Pecnybnuku lMpe3uaeHT
Kbipreiackon Pecnybnmkmn ™MoxeT 6bITb oOTpeweH oT po/mkHoctn CobpaHuem
HapoaHbix npeactasutenen XXoropky KeHewa Kbiprbi3ckon Pecnybnuvkn Ha
OCHOBaHMM BblABUMHYTOro 3akoHoaaTenbHbiM CobpaHuneM Xoropky KeHewa
Kbiprbi3ckon Pecny6inkn o6BMHEHUS B roCyAapCTBEHHOM M3MEHEe WM COBepLUeHUn
MHOrO TAXKOro NnpecTtynieHus, NoATBEPXAEHHOro 3akitovyeHmneM KOHCTUTYLMOHHOIo
Cyna Kbiprbizckon Pecnybnunkn. OTpuuatenbHoe 3akntoyvyeHne KOHCTUTYLMOHHOrO
Cyna Kbiprbiackon Pecnybnumku no BblABMHYTOMY 3akoHoAaTeslbHbIM CObpaHueM
XXoropky KeHewa Kbiprboidackon Pecnybnumkmn o6BmHeHUIO BnedyeT 3a cobon pocnyck
3akoHoaaTenbHoro cobpaHusa Xoropky KeHewa Kbipreiackon Pecnybnuvku.

KoHCcTUTYyuus Kblprbi3ckom Pecny6nuku yCTaHoBuUnNa, uTo pewieHue
KoHCTUTYunoHHoro Cyaa sBnseTcs OKOHYaTesbHbIM M 06>XXKanoBaHUIO HE MOAJIEeXWUT.
YcTaHOBNEHME HEKOHCTUTYUMOHHOCTM 3aKOHOB W MHbIX akKTOB KOHCTUTYLUMOHHbIM
CynoM oTMeHsieT ux aencrevme Ha Tepputopum Kbiprbi3ckon Pecnybnukun, a Takxke
OTMEHSIeT AEeNCTBME APYIrMX HOPMaTUBHbIX M MHbIX aKTOB, OCHOBaHHbLIX Ha akTe,
NPU3HAHHOM HEKOHCTUTYLMOHHbLIM.

KoHcTuTyumns Kbiprbidackon Pecnybnuku npepaycmotpena, yto Cya He Bhnpase
NPUMEHSATb HOPMaTUBHbLIM  aKT, npoTusopevawmn KoHCTUTyumm Kblprbi3cKom



Pecnybnukn. Ecnn npmn paccMoTpeHun gena B ntbon cyaebHom MHCTAHUMKM BO3HUK
BOMNPOC O KOHCTUTYLUMOHHOCTM 3aKOHOB WM WMHOMO akTa, OT KOTOPOro 3aBUCUT
peleHue agena, To cya HanpasnsdeT 3anpoc B KOHCTUTYUMOHHbIN Cya Kblprbl3CKOW
Pecny6nunkn.

MepBble roabl ctaHoBneHns KoHcTutyumoHHoro Cyaa Kbiprbi3ckon Pecny6amnku
6blnn oueHb CroXHbIMU. lMepBbin MNpeacenatenb U ero 3amectutenb, n3bpaHHble B
aHBape 1991 roga, Ao npuHATUSA KoHCcTuTyumm Koiprbiackon Pecny6ninkn 5 mas 1993
roga, TO €eCTb B TeyeHMe [ABYX C TMOJIOBMHOW neT nocne obpa3oBaHUs
KoHcTuTyunoHHoro Cypa Kbiprbi3ckon Pecnybnmku, Tak WM He CMOrAM MPUHATb
Kakme-nnbo KOHKpEeTHble Mepbl MO OpraHmM3aunm [edTeNbHOCTM TaKoro BaXHOro
AEMOKpaTN4YecKoro MHCTUTyTa. U Tonbko nocne NnpuHAaTUa KoHCTUTYunn Kblprbi3cKomn
Pecnybnnkn 5 mas 1993 roga u nsbpaHusa Hoeoro MNpeaceaatens KOHCTUTYUMOHHOIO
cyaa Kbipreizckon Pecnybnukun 6bina nposegeHa 6onblias n KpornoTauBas paboTta
no obecneyeHuto rnpaBoBOW n npoueccyasnbHOMn 6a3bl  AedATenbHOCTU
KoHcTuTyunoHHoro Cyaa Kbiprbi3ackon Pecny6snku.

Ona obecneyeHna peanusaumm TpeboBaHun  KoHCcTuTyumn  Kblprbl3CcKom
Pecnybnukn, npaBoBbIX U NpoLecCyasibHbIX OCHOB AeATe/IbHOCTM KOHCTUTYLMOHHOIO
Cyna Kbipreiackon Pecnybnuku, XXoropky KeHew Kbiprbiackon Pecnybnnkm 18
aAekabpsa 1993 roga npuHan 3akoHbl «O KoHcTUTyumoHHoM Cyae KbIprbi3ckomn
Pecnybnnkn» 1 «O  KOHCTUTYUMOHHOM  cyponpousBoactBe  KbIprbi3CKomn
Pecnybnnkmn».

3akoH Kbiprbiackon Pecnybnunkn «O KoHCTUTYUMOHHOM Cyae KbIprbi3cKomn
Pecnybnnkn» npegycMaTpuBaeT MpUHUMMABLI AeATeNbHOCTM, COCTaB U  MOpsAoK
n3bpaHua KoHctutyumoHHoro Cyaa M CcTaTyc cynen, BOMPOCbl KOMMETEHUMN W
aedarenbHocTn KoHcTuTyumoHHoro Cyaa.

3akoH Kbiprbizckon Pecnybnmkm «O KOHCTUTYLUMOHHOM CyAOMNpOU3BOACTBE
Kbiprbeizackon Pecnybnuku» npegycMaTpuBaeT OCHOBHblE MpaBusa Npou3BoOACTBa MO
aenam B KoHcTUTyumoHHoMm Cyae, nopsaok BO36yXAEeHUS KOHCTUTYLMOHHOIO
CyoONpoOM3BOACTBA,  NOPSAOK  MNOArOTOBKWM  agena W ero  pacCMOTPeHUs
KOHCTUTYUMOHHBbIM  CyaoMmM, o0  TpeboBaHusX, nNpeabsiBAsgeMblX K  akTaMm
KoHcTuTyunoHHoro Cyaa.

3akoH Kbiprbisckon Pecnybnunkn «O KoHCTUTYUMOHHOM Cyae KbIprbi3cKomn
Pecnybnnkn» Hagenset KoOHCTUTYUMOHHbIM Cya npaBoM nNpuHMMaTb PernameHT
KoHcTuTyunoHHoro Cypna Mo  BHYTPEHHMM  BOMpocaM, HeyperyinpoBaHHbIM
3akoHogaTenbCTBOM Kbiprbi3ckon Pecnybnuku.

KoHkpeTHoe onpeaeneHne noNHOMouYnn KoHCTUTyumoHHoro Cyaa KoHcTUTyumnemn
Kbiprbi3ackon Pecnybnmku He gaeT BO3MOXHOCTUM pacClIMPUTESIbHONO TOJSIKOBaHUS W
obpaweHnsa no ApyruM HeBocTpeboBaHHbIM BonpocaMm. Harpyska obpaweHuin B
KOHCTUTYUMOHHBIM Cya TakXe OrpaHuMyYMBaeTCs YCTaHOBMEHMEM onpeaeneHHon
kaTeropun cybbektoB  obpaweHusa. CornacHo ctatem 14  3akoHa «O
KOHCTUTYUMOHHOM cyponpoussoactee Kbiprbiackon Pecnybnuku» npaBo Ha
obpaweHnsas B KOHCTUTYUMOHHLIM Cya npuHagnexut [pe3uaeHTy Kbiprbi3ckon
Pecnybnunkn, aAenyrtaTtam XXoropky KeHewa Kblprbi3cKkom Pecnybnuku,
MpasutenoctBy  Kbiprbisckon  Pecny6nukun, [NpeMbep-MUHUCTPY  KbIprbi3CKomn
Pecnybnunkn, Cypam Kbiprbiackon  Pecnybnukn, [eHepanbHOMY MNpOKYpopy
Kblprbiackon Pecnybnmku, MeCTHbIM KeHewaM, a TakXe puauvyeckuM nuvuam wu



rpa)kgaHam — no BOMpocam, HenocpeaCTBEHHO 3aTparmMealoLwmm nx
KOHCTUTYUMOHHbIE NpaBa, €C/in OHW HenoaBeAOMCTBEHbl APYrMM cyaaM.

B uenax HegonyweHuss 6ecnpegMeTHbIX MNPOBEPOK U pacCMOTPEeHUs
HenoABeAOMCTBEHHbIX Aen, cTtatbd 21 3akoHa Kbipreisckon Pecnybnankn «O
KOHCTUTYUMOHHOM cyaonpoussoactee Kbiprbiackon Pecnybnuku» npeaycmatpuBaeT
dopmy, cpokn un copepxaHue obpaweHns B KOHCTUTYUMOHHbIN Cya Kblprbl3CKOW
Pecnybnnkn, rae KOHKPETHO YKasaHbl TpeboBaHMs, TONbKO MNpU Haanexalem
BbIMO/IHEHUM KOTOPbIX NpeacCTaBieHns Unm xoaatancrea NpUMHMMaloTCS.

CornacHo crtatbe 22 3akoHa Kbiproiackon Pecnybnnkm «O KOHCTUTYUWMOHHOM
cyponpomssoactee  Kbiprbi3ckon  Pecnybninkm»  cyabsi  MOXeT OTKasaTb B
BO3OYXAEHUN KOHCTUTYLUMOHHOro CyAOMpOM3BOACTBA, €CNM npeacrtaBieHune W
X0AATancTBO NO (PopMe U COAEpXaHWUK He CooTBeTCTBYeT TpeboBaHMSAM cTaTbu 21
AAHHOro 3akKoHa, npeacTtaBfeHuMe UM X0A4aTauCTBO WMCXOAUT OT HeHaanexallero
opraHa wnum nuua (cybbekTa), 3asBNEHHble B MNpeaCTaB/leHUUM WM XoAaTaUCTBe
TpeboBaHMa He- noaBeAoMCTBeHbl KOHCTUTYUMOHHOMY Cyay, WM He Mosayynnm
pa3peweHunsa B KoHCTUTYyummn Kbiprbiackon Pecnybnuku.

CnepyeT noayepkHyTb, 4TO 06beM MocCTynawwmx XoaaTancTsB, BMecTe C TeM
BO3MOXHOCTb yBeNMyeHUs Harpy3sku Ha KOHCTUTYUMOHHbIM Cya orpaHuymBaeTcs um
TeM, 4TO0 KOHCTUTYUMOHHbIN Cya Kbiprbiackon Pecnybnnkm pelsaetr BOMNPOCHI
NCKIIOUYNUTENBHO KOHCTUTYUMOHHOrO npasa. [pn ocylecTBieHUn KOHCTUTYLMOHHOIO
CyAOnpomM3BOACTBA He  yCTaHaB/aIMBaeT WM He  uccneayer  akTuyeckue
obcTosATeNbCTBA BO BCEX TeX CNy4asx, Korga 3TO BXOAUT B KOMMETEHUMIO APYrux
CyAOB M UHbIX OPraHoB.

Crtatba 13 3akoHa <«O KOHCTUTYUMOHHOM cyaonpon3BoacTBe KbIprbl3CKOM
Pecnybnukn» npeaycmatpmeaeT, 4TO KOHCTUTYUMOHHbLIM Cya ycTaHaBnvMBaeT W
pelaeT TO/bKO BOMPOCHI NpaBa. B 3TON cTaTbe TakXe YCTaHOB/EHbl npeaesbl
paspeweHna aena KOHCTUTYUMOHHbIM CyaoMm, rae ykKasaHO, 4YTO aKTbl BbIHOCATCS
TONbKO MO npeaMeTy, 3aTPOHYTOMY B npeacTaBNeHMUM WKW xXopaTancrtee, NUb B
OTHOWEHMN TOM YacTU HOPMATMBHOINO AaKTa, KOHCTUTYUMOHHOCTb KOTOpOM
noaBepraeTcsa COMHEHMUIO.

KOHCTUTYUMOHHBIN Cya MOXEeT, NpoBepuMB KOHCTUTYLMOHHOCTb HOPMaTMBHOIO
aKTa, OAHOBPEMEHHO BbIHECTM peleHue TakXe W B OTHOWEHUU Apyrux
HOPMATMBHbLIX AaKTOB, OCHOBAaHHbLIX Ha MPOBEPEeHHOM HOpPMaTUBHOM akTe, nunbo
BOCIMPOU3BOAALLUNX €ro rMosIOXXEHUS, eCclin OHU U He YNOMUHANNUCb B NMpeacTaB/eHnn
WNKn XoaaTanucTee.

B cratbax 17 wu 22 3akoHa <«0O KOHCTUTYUMOHHOM CyAONpoOM3BOACTBE
Kbiprboi3ackon Pecnybnuku» ykasaHo, 4TO Cyabs No nopydeHuto [peacepnatens
KOHCTUTYUMOHHOrO  Cyda, nNpoBepuB  MOCTynuBwIEee  npeacTaBNeHne  uUnum
X0AATancCTBo, B MATMAHEBHbIM CPOK BbIHOCUT onpeaenieHne o BO36yXXaeHUn
KOHCTUTYUMOHHOIO CyaONpoOM3BOACTBA M MPOBOAUT MOAFOTOBKY Aefla Ha 3aceaaHue
KoHcTuTyunoHHoro Cyaa, nmbo BbIHOCUT onpeaeneHne o6 oTkase B BO3byXxaeHUn
KOHCTUTYUMOHHOro CyAOMNpoM3BOACTBa M BO3BpallaeT MaTtepuanbl 3asBUTESIO MO
BO3OYXXAEHHOMY [feny CyAbs B ABYXMeCS4YHbIM CpOK 06s13aH NOArOoTOBUTb €ro K
pacCMOTPEHMUIO.

PaccmoTpeHue Bonpoca AO/MKHO 6blTb OKOHYeHOo B KoHcTuTyuuoHHoMm Cygae
Kbiprbiackon Pecnybnnkn B TeyeHue LWeCTU MecsaueB C MOMEHTa MoJlyyYeHus
COOTBETCTBYOLWEro Matepuana, nubo obHapyXeHus COOTBETCTBYIOLLEro noBoAa,



ecnm nHoe He npefycMoTpeHo 3akoHOM «O KOHCTUTYUMOHHOM CyAonpou3BOACTBE
Kbiprbizackon Pecnybnnkmn».

HeobxoanMMoO OTMETUTb, YTO OnpeaesieHne Harpysku, pyKoBOACTBO MOArOTOBKOW
AeN K pacCMOTPeHUI0 Ha 3acefaHnun, opraHusauns paboTbl cyaen, Co3blB 3aceaaHus
KoHcTuTyunoHHoro Cyaa u npeacenatenbCTBOBaHME Ha 3acefaHUM OCylecTBnsieT
Mpeacepnatens KoHcTuTyumoHHoro Cyga Keiprbidckon Pecnybnunkn. (ctatba 15
3akoHa «0O KOHCTUTYUMOHHOM cygonpounssoactee Kblprbi3ckon Pecnybnmkm»)

[Jena no KOHCTUTYUMOHHOMY CyAOMpPOU3BOACTBY pacCMaTpmMBalOTCA TOJIbKO Ha
3acegaHnax  KoHctutyumoHHoro Cyaa. 3acepaHusa KoHctutyumoHHoro Cypaa
CO3bIBAKOTCA NO Mepe HeobXO0AMMOCTM M MPABOMOYHO MPU HAMUYUN HE MeHee ABYX
TpeTen cocTtaBa cyaa, He MeHee CeMu cyaen.

Cyabn KoOHCTUTYuMoHHOro Cyaa nAWMYHO Y4acTBYHT B pPacCMOTpPEHUMM Jena C
MOMEHTa OTKpbITUS W A0 3aKpblTUS 3acefaHus. HWUKTO U3 cyaen He Bripase
YKJIOHUTbCA OT pPacCMOTpPEeHUs Aefia, 3@ UCKIKYEHMEM C/ly4dyaeB, NpensaTCTBYHOLWMX
yydyactmio cyabu B 3acegaHmn. Cratbs 3 3akoHa <«0O  KOHCTUTYLMOHHOM
cynonpounssoacTtee Kbiprbi3ackon Pecnybnunku», npeaycMaTpmBaeT, 4YTO CyAbs He
MOXeT 6bITb YCTpaHeH OT yyacTus B 3acefaHunn KOHCTUTYUMOHHOro cyaa, ecnuv ero
NOSIHOMOYNS HEe MPMOCTAHOB/IEHbI B YCTaHOBAEHHOM 3akoHOM nopsake. Crtatben 9
3akoHa Kbiproizckon Pecnybnunkn «O KoHcTUTyumoHHoM Cyae Kbiprbl3ckon
Pecnybnnkn» npenycMoTpeH caM NopsifoK M ciy4vyan NPMOCTaHOBIEHUS MOSTHOMOYNN
Ccyabu:

e cyabsa KoHcTuUTyumoHHoro Cyaa Kbiproizckon Pecnybnuku wm3bpaH c
HapyLlleHneM yCTaHOB/IEHHOIo NopsaKa;

e B YCT@HOBJIEHHOM NOpsiAKe AAaHO corfacuve Ha apecT cyabu, NpuBnevYeHue ero
K aAMWHUCTPATMBHOM WM YroNOBHOW OTBETCTBEHHOCTW, BO3byXaeHne B cyae
COOTBETCTBYIOLWEro  xopgatancrtBa O  MNPUMEHEHUW  NPUHYAUTENbHbLIX  Mep
MeAVULMHCKOro Xxapaktepa, MNpu3HaHUM HeneecnocobHbIM WAN  OrpaHUYeHun B
AeecrnocobHocTu;

e CyAbS Hapywwn npucary, He BbiNosHuMN  TpeboBaHun  KOHCTUTYUUMU
Kblprbiackon Pecnybnnku, 3akoHogatenbctea o KoHCcTuTyumoHHoM Cyae;

e CyAbS MO COCTOSIHUIO 340pPOBbSl He crnocobeH AnuTesibHOe BpeMsi BbIMOJHATb
cBOU 06513aHHOCTH;

e CyAbsl Mpu3HaH 6e3BeCcTHO OTCYTCTBYHOLMM MO peLeHUIo cyaa, BCTYNMUBLLUEMY B
3aKOHHYIO cuny;

e Cyabsa 6e3 yBaXuTefbHbIX MNPUYMH CBblWEe Tpex pa3 noapsa He
y4yacTBoBas Ha 3acegaHmnsax KoHCTUTyunmoHHoro Cyaa;

e MOJSIHOMOYMSA CyAbWM MOryT ObITb MPUOCTAHOBAEHbI W MO OCHOBAHUSM,
NnpeayCMOTPEHHbIM YacTblo TPeTben CTaTbk 7 HacTosWwero 3akoHa.

KOHCTUTYUNOHHBIM Cya KbIprbi3ckom Pecnybnukmu npuocTtaHaBnuBaeT
NOSIHOMOYUS CyAbM A0 OTNAAEHMS BblleyKa3aHHbIX OCHOBaHUN.

Hannune oCHOBaHWW MPUOCTAHOBSIEHUS TMOJIHOMOYMA CyAbM KOHCTaTUPYETCS
peweHuneMm KoHcTuTyumoHHoro Cyaa, KOTopoe He MOoXeT OblTb MPUHATO rno3gHee
OAHOro MecsiLa Co AHS ObHapyXXeHUs TakuX 06CTOATENbCTB.

Takxe cTatbd 3 3akoHa Kbipreiackon Pecnybnmkm "O KOHCTUTYLMOHHOM
cyaonpounssoactee Kbiprbiackon Pecnybnumkun" npeaycMmatpuBaeT, UToO cyabs ob6s3aH
3a8BUTb CaMOOTBOA4 W NOAJEXUT MO ero npocbbe ocBob6OXAEHUIO OT y4dacTus B
pacCMOTpeHMM BOMpoca B cC/y4yae, ecinm ero ob6beKTMBHOCTb MOXET Bbl3BaTb



COMHEHMUS BCNeACTBME ero NpsMOM MM KOCBEHHOM 3aMHTEPEeCcOBaAHHOCTM B MUCXone
pacCMOTpEHMS.

BcTynneHne B 3acefaHuve HOBOro cyabu BfiedeT BO30OHOBMEHME Npou3BOACTBA
no geny ¢ Havana cyaebHoro pasbupaTtenbcrtBa. HeBO3MOXHOCTb y4yacTus Cyabu B
AaNlbHENWIEM pacCMOTPEHUMN Aena He NpensTCTByeT MNpPOAOSIKEHMIO MPOW3BOACTBA
npu HanuMuMuM KBOpyMa cCyAen, HO WCKAK4YaeT y4yacTue BbliObIBLWIEro cyabn B
COBELaHNN cyaen n NpuHATUN peLleHus.

Bo Bpems coBewaHmnsa KOHCTUTYUMOHHOro Cyaa HUKTO U3 CyAeNn, y4acTBYHOLWMX B
3acefaHnn, He BrpaBe BO34epXaTbCs OT 06CYyXAEHWS MNPUHUMAEMOro pelueHus,
KaXabln cyabsi 0683aH NIMYHO BbIpa3nTb CBOE MHEHMe Mo Aeny A0 orfaweHus
peLueHus.

Mo paccMaTpmBaeMbIiM AeflaM KOHCTUTYLMOHHOro cyaonpoussoactBa KoHCTU-
TYUMoHHbIN Cya BbIHOCUT peweHne nMmeHeM KoHcTuTyummn Keiprbi3ckon Pecnybnuku.
PeweHne  npuvHUMaeTCss  OTKPbITbIM  rosiocoBaHmeM. Cyabss  He  BrnpaBse
BO34EPXMBATbCA UM HE y4yacTBOBaTb B rosiocoBaHumn. PeweHne KOHCTUTYLMOHHOIO
Cyna cuuTaeTcs nMpuHATBIM, €CM 3@ Hero nporosiocoBano 60MAbWKMHCTBO OT
NPUCYTCTBYOLWMX HaA 3acefaHuun cyaen. B cnydae, Korga HM OAHO MNpeasioXeHue He
cobpano 60nbWIKMHCTBA ros0COB, MpeacefaTesibCTBYOWMM CTaBUT Ha MOBTOPHOE
rosiocoBaHme ABa npeasioxeHus, cobpaslune Hanbonblee KONMYECTBO roaocos. MNpu
paBeHCTBE TrOJIOCOB CUYUTAETCA TMNPUHATBIM pelleHne, 3a KOTOopoe rosiocoBan
npeacenatenibCTBYOLWMN.

Echv  cyaba  KoHcTuTyumoHHoro Cypaa He  corflaceH C  peleHuem
KoHcTuTyunoHHoro Cyza, OH BrpaBe CBOE€ MHEHWE M310XWUTb B MUCbMEHHOM Buae u
NpUOBLLUTL ero K NpoTOKOY 3acefaHuns.

Cyabn KoHctutyumoHHoro Cyaa npu  BbINOJHEHWMM CBOUX 06s3aHHOCTEN
HEe3aBUCUMbl W NOAYMHAITCA TONbKO KOHCTUTYumn Kbiprbi3ckon Pecny6naunkun.
Kakoe-nnbo BMewaTenbCTBO B UX AEATENbHOCTb, @ TakXe BO34EeNCTBME HA HUX B
Kakon 6bl TO HM 6bI10 popMe C uesiblo BOCMPensaTCTBOBAHUSA UX AeATEeNbHOCTU He
AOMyCKaeTCa W Brie4YeT OTBETCTBEHHOCTb MO 3aKOHy. B TeueHme cpoka MOSHOMOYUI
cyAbn KOHCTUTYUMOHHOIO Cya HECMEHSIEMBI.

Crtatbsa 10 3akoHa "O KoHcTuTyumoHHoM Cyae Kbiprbiackon Pecnybnmkn"
npeaycMaTpmBaeT ciay4yau, MNpu KOTOPbIX MNOAHOMOYUS cyabUM KOHCTUTYLMOHHOIO
Cyna Kbipreiackon Pecnybnnku npekpallatoTcs, BBUAY;

1) yaosnetBopeHus npocbbbl cyabn 06 oTCTaBKe;

2) obBuHuTenbHOro npurosopa BepxoBHoro Cyaa Kbiprbi3ckon Pecnybnuku,
BCTYMNMBLUEr0 B 3aKOHHYI CUNY;

3) Npu3HaHUA ero HeaeecrnoCobHbIM pelleHneM cyna, BCTYMNMBLUMM B 3aKOHHYIO
cuny;

4) NpU3HaHUS €ro yMepLmM peleHmneM cyaa, BCTYNMBLUNM B 3aKOHHYIO CUTY;

5) cMepTH cyabu;

6) wun3bpaHme cyabn KoHcTUTyumoHHoro Cypa Kbiprbiackon Pecnybnmkmn c
HapyLweHMeM yCTaHOBIEHHOrO nopsiaka.

KoHcTUTYumoHHbin Cya Kbiprbiackon Pecnybnuku, npuHuMmasa obs3aTtesibHble U
OKOH4YaTeslbHble ANS BCEX peleHus no obpaweHnsaMm o cooTBeTCcTBMM KOHCTUTYLUHK
Kbiprbiackon Pecnybnmkyn 3akOHOB M MHbIX HOPMATMBHbIX MNpPaBOBbIX aKTOB
OoKa3blBaeT BO34eNCTBUNE Ha HOPMATUBHO-NPAaBOBYO 6a3sy, npusHasas



HEKOHCTUTYLMOHHBbIMM HOPMbl 3aKoHa, npoTtmBopevawme KoHCTUTYyummn Kblprbl3CKOW
Pecnybnnkn, TeM cambiM $BNSACb OpraHoM obecrneyeHnss KOHCTUTYLMOHHOCTHU
NnpaBoBOW CUCTEMbI, CAepXuBas U  AUCUMNAMHUPYS  3aKOHOAATESIbHY WU
NCNONHUTENbHYIO B/IACTU B UX NPaBOTBOPYECKOW AeATEIbHOCTU.

3a roabl ceBoen aeatenbHoCcTU KoHCTUTYUMOHHbLIN Cya Kbiprbi3ckon Pecny6nnkn,
pyKoBoACTBYSACb TpeboBaHuMaAMU KoHCTUTyumm Kbiprbiackon Pecnybnuku wn pelas
BOMNPOCblI MNpaBa, MNpPWUHAN psa  BaXHbIX peweHun no 3awmte KoHCTUTyuum
Kblprbiackon Pecnybnmku, KOTopble OKasann Cepbe3HOe BAUSIHME Ha MOSIUTUYECKYIO
06CTaHOBKY, 2KOHOMMYECKME BOMPOChI, coumasnbHble npobneMbl, 3aKOHOAATENbHYHO
AesaTeNnbHOCTb M KOHEYHO, Ha obecneyeHune npaB 1 cBobos YesioBeka u rpaxkaaHuHa.

OueHky geatenbHocTn KoHcTUTyunmoHHoro Cyaa Keiproiackon Pecnybnukun gan B
CBOEM BbLICTYMAEHUN Ha KOHMepeHUUn, MOCBAWEHHON AecaTuneTuto obpasoBaHus
KoHcTuTyunoHHoro Cyaa, lMpe3uaeHT Kbiprbidackon Pecnybnnkm Ackap AkaeB: «3a
AEeCATb HE3aBMCUMbIX NIET Hawero passBuTus 6bi10 MPUHATO MHOMO CaMbIX BaXHbIX U
Nno HacToSAWEMY UCTOpUYECKMX pelleHnn. OAHO U3 HUX, BHE BCAKOFO COMHEHUs, —
obpa3zoBaHue B pecnybnnke KoHCTUTyumoHHoro Cyaa.... HECOMHeHHO, y4dpexaeHue
B KbIprbi3cTaHe MHCTUTYTa CyAebHOro KOHCTUTYLUMOHHOIO KOHTPONSA SBUIOCb OAHUM
M3 BaXHbIX LWAroB Ha nNyTM JAeMoKpaTu3auum o6 eCTBEeHHbIX OTHOLWEHWUN,
CTaHOB/EHMS B HaweMm obuwecTBe M rocyaapcrBe KOHCTUTYLUMOHHOM 3aKOHHOCTMW.
CerogHs 9 c 60nblWKMM yaoOBMEeTBOPEHMEM MOry 3asiBUTb, 4TO B KbIprbi3cTaHe
WHCTUTYT CyaebHOro KOHCTUTYLMOHHOIO KOHTPOJSIS COCTOS/ICH, M OH MO npaBy
3aHMMaeT [AO0CTOMHOe MeCTO cpean BCex ApYyrux OpraHoB rocyaapcrsa.
KoHcTuTyunoHHoMmy Cyay oTBeseHa ocobasi posib B COXPAHEHUU KOHCTUTYLMOHHOIO
CTposl, obecnevyeHnn KOHCTUTYLUMOHHbIX nMpaB 1 ceoboj Hawmx rpaxaaH. B kauecTtse
npumepa a 6bl Bblaennn npmHumnuanbHoe peweHune Cyaa ot 30 aekabpsa 1996 roaa,
KOTOpbIM nNpuaan fermTUMHYIO NpaBoBylo 6a3sy Ans 3akoHOAATEeNIbHOro NMpU3HaHus B
KayectBe oduumanbHoro B KbIprbl3CTaHe pYyCCKOro £3blka, W peweHue oT 13
ceHTs6pa 2000 roma, kotopbiM Cya 3awuTua CTaTyC rocyaapCTBEHHOro
KbIPrbI3CKOro A3blka. Ml Taknx npmMMepoB MHOIro».

Cepbe3Hoe B/MSHME OHM OKa3blBalT Ha OCYyLECTB/IeHne NpoBOAMMON B CTpaHe
cynebHon pedopmbl. Tak, KOHCTUTYUMOHHbLIN Cya Kbiprbi3ckon Pecnybanku npusHan
He KOHCTUTYUMOHHbIMM W OTMEHWN [AeNCTBUS OTAESIbHbIX HOPM  Yrosi0BHO-
npoueccyanbHoro kogekca Kebiproiackon Pecnybnukm u 3akoHa «O npokypaType
Kblprbiackon Pecnybnunku», He AonyckaBline nepecMoTp BCTYMMBLUMX B 3aKOHHYIO
cuny cyaebHbIX MnOCTaHOBAEeHUMM Mo >xanobaM noTepneBWNX WU  OCYXAEHHbIX
rpaxgaH u [OnNyCKaslMe pacCMOTpeHue YrosioBHbIX Aen B nopsake Haasopa,
TONbKO MO npoTecTtaMm npokypopos, lNpeacenatenen BepxosBHoro Cyza, obnacTHbIX
CyAOB M WX 3aMecTuTenen, Kak Hapyuwawuwme KOHCTUTYLUMOHHbLIA NpuHUMN
paBeHCTBa BCeEX Nnepej 3aKOHOM U CyZOM.

Bblin Npu3HaHbl HEKOHCTUTYUMOHHBIMM HOPMbl 3aKoHa, npeaycMaTpusatolme
opraHamMm npasocyamsa CTpyKTypbl BepxosBHoro Cyaa v Bbicwero Apbutpa)xHoro
Cyaa Kbipreiackorn Pecnybnukn — cyaebHole konnernm, Npesmamymbl, KacCauMoOHHbIe
MHCTaHUMKW, OCTaBlMecsa OT coBeTckon cyaebHon cuctembl. O6pa3oBaHbl
oTBevawLlme MexayHapoAHbIM MpPUHUMNAM CUCTEMbl MPaBOCYyaAMs — CyAbl NepBOW
MHCTaAHUMWN B paioHax U ropoaax, anennsumoHHOM MHCTaHumMm B obnacTtsax n ropoae
buwkeke n Hag30pHOM WMHCTaHUuM B BepxoBHOM Cyae u BbiclwueM ApbuTpa>kHOM
Cyae Kbiprbiackon Pecnybnuvku.



PeweHns KoHcTuTyumoHHoro Cyaa Keiprei3ackon Pecnybnmku okasbiBatloT
onpeneneHHoe BAMSHME N HA COLMANIbHO-2KOHOMUYECKME BOMNPOCHI B CTPAHe.

KoHCTUTYUuMOHHbIn  Cya  Kbiprbiackon  Pecnybnmkm  nNpu3Han  HEKOHCTU-
TYUMOHHbIMM  OTAenbHble cTatbn  3akoHa  Kbiprbizckon  Pecnybnukmn  «O
rocyfapCTBEHHOM MEHCUMOHHOM couMasbHOM CTpaxoBaHUW» npeaycMaTpuBatlolme,
yTo «paboTaWMM NeHCMoHepaMm 3apaboTHas nnata KOTOpPbIX BblWe cpeaHen
3apaboTHOM NNaTbl, CNOXUBLUENCA B pecnybnuke, ¢ 1 aHBaps 1999 roaa, neHcus
BblnslaumBaeTcsa B pa3Mmepe 50 npoueHTOB 06Lien NeHCUmn» N «HavyucseHHble CyMMbl
NeHcun, He BOCTpeboBaHHble MEHCMOHEPOM CBOEBPEMEHHO, BbIMJIAYMBAKOTCHA 3a
npowsioe BpeMsi, HoO He 6onee 4yeM 3a OAWMH roa», U UX AENCTBMS OTMEHEHbl Kak
Hapylwawuwme KOHCTUTYUMOHHbIE MNpaBa rpaxaaH Ha COOBCTBEHHOCTb M eé
HENMpPUKOCHOBEHHOCTb, rapaHTUpoBaHHble KOHCTUTYLMEN.

KoHCTUTYUMOHHBIN Cya Kbiprbi3ckon Pecnybnmkun, yunTbiBasi BaXXHOCTb pa3BUTUS
TEOPUM N MNPaKTUKN KOHCTUTYUMOHANM3MA, KOHCTUTYUMOHHbIX rapaHTUh npas W
cBO60OA uenoBeka perynsipHO MPOBOAWUT ceMuHapbl ia 0aééd 0ai(l, kak: «Mpasa
yenoBeka MW 3aKoHOAATeNbCTBO», <«KOHCTUTYUMOHHOE W3MepeHue pUanyeckomn
pedopMbl U OpraHusaumm KPUANYECKON CUCTEMbI», «He3aBUCUMOCTb CyaebHbIX
OpraHoB M HECOBMECTUMOCTb AO/IKHOCTU CyAbU C APYION AeATENbHOCTbIO»,

«Ponb KoHCTUTyumMn npu AeMoKkpaTuyeckoM npeobpasoBaHum obuiecTtsa:
npobnembl U NepcrnekTuUBbI» U T.A4.

Mo npeanoxeHuto KoHcTuTyumoHHoro Cypa Kbelpreiackon Pecnybnuku B
HacTosilee BpeMs pa3pabaTbiBaeTcss BONpOC O BBeAEeHMM yyebHOM nporpaMmmbl Mo
n3yyeHuto npobneM KOHCTUTYUMOHHOrO npaBa B LWKOMAAX, CpeaHUuX W BbICWIKNX
y4yebHbIX 3aBeAeHUsIX CTpaHbl.



3amecTtutensb lNpeacenarens
KOHCTUTYUMOHHOrO cyaa
Kbiproizckon Pecny6nuku A.CytanumHoB

KoHcTutyumoHHbin Cya Pecny6ankmn Monposa - 6-neTHMA
3Tan AesATesIbHOCTU

13 pekabpsa 1994 ropa [MapnameHT Pecnybnukm MongoBa nNpuHSA 3aKOoH O
KOHCTUTYUMOHHOM Cyne, KOTOPbIN Mpe3vaeHT Pecny6ninku MongoBa
npomynbrnposan 25 saHBaps 1995 roga. KOHCTUTYUMOHHbIN Cyn Hadan CBOHO
nesaTenbHoOCTb 23 deBpans 1995 roga, U UCTEK 3aKOHHbLIN 6-NTeTHUI MaHAaT cyaen
nepsoro coctaBa Cyaa. 23 deBpana 2001 roga 3aBeplnCa BaXHbIM 3Tan
CTaHOBNEHUA N yTBepxaeHnsa Cyaa Kak eqUHCTBEHHOM MHCTaHUMM KOHCTUTYLUNMOHHOM
opucavkunmn. BrnepBble B UCTOpUKM Hawero rocygapcrBa 6bl1 cO34aH UMHCTUTYT,
rnaBHOe Ha3HayeHue KOTOoporo '"rapaHTupoBaHWe BepxoBeHCTBA KOHCTUTYyUMU W
3aKoHa, peanbHOe pas3geneHne Bnacren, 060OCHOBAHHOE W HEYKOCHUTENbHOEe
cobnogeHne npaB 4YenoBeka, B3auWMHas OTBETCTBEHHOCTb rocygapcrtBa U
rpa)kgaHunHa, 3awwuTta obuwecrtsa OT BO3MOXHOMO NpoM3Boia BnacTen.

Co3pgaHne KoHctuTyumoHHoro Cyaa Pecnybnuku MonpgoBa - BaXHbIM war B

npouecce dhopmMMpoBaHUS NpaBoBOro rocyfiapcrea, CylecTBoBaHue
KoHcTuTyumoHHoro Cyaa KakK TakKoBOE SBUIOCb OTAUYUTENbHLIM  MPU3HAKOM
LMBUIN30BAHHOMO rocyaapcrsa. Cneayet OTMETUTD, yTo cosaaHue

KoHcTuTyunoHHoro Cyma B 1994 roay 6bino 06ycnoBfieHO 3KOHOMUYECKUMMN,
NOINTUYECKUMN N topuandecknmmn dhaktopaMn Ha poHe OrpoMHOro obLecTBeHHOro
3HTy3nasMma. O6lwecTBeHHas XW3Hb 3apoXxaana HoBble uaen pedopMUpoBaHUS
NnpaBoBOW CUCTEMbl, O6OHOBNEHMSA WHCTUTYTA nNpaBa W COBEPLUEHCTBOBAHUS
3aKoHopaTenbCcTBa. [loxanyn, HWM oAHA W3 3TUX wuaen He nonayymna CTojib
CTPEMUTENBHOINO OTKAIMKa B O6LLEeCTBEHHOM CO3HaHWUK, KakK naess KOHCTUTYLMOHHOIo
npasocyamus, kotopas 6bi1a BOCNpUHATaA 06WEeCTBEHHOCTbIO O4HO3HAYHO MO3UTUBHO.
Ecnn n cny4anucb cnopbl, TO OHU Kacanaucb TOSIbKO OAHOM nMpobnembl: Kak CTpOUTb
CUCTEMY KOHCTUTYLUMOHHOWM HOPUCANKLMU, @ HE UAEN KaK TaKOBOMN.

Ons uncrtopun 6 net - CKpOMHas AaTta, HO Ans Hac - 3To cobbitne ocobon
3HauYMMoCTU. 3a 3ToT nepuon KOHCTUTYUMOHHbIN Cya yTBEpPAWUICS KaK MHCTUTYT C
60oNbWNM MOTEeHUManoM, CcnocobHbiM 3awmTnTb KOHCTUTYUMIO, NOSb3YHOLWMINCS
BCeobLlW MM agoBepueM U NpusHaHnem obLiecTsa.

MpuBeaAeHHble HMXe uudpbl OTpaxakwT AeaTenbHOCTb KoHCcTuTyumoHHoro Cyaa
Ha NPOTSXEHUU 6 NeT U ABAAITCHA HarnsAHbIM CBUMAETENbCTBOM BaXKHOW ponn Cyaa
B Npouecce co3haHns NpaBoOBOro rocyaapcraa.

Hanpumep, 3a npoweawmue roabl B KOHCTUTYUMOHHbIM Cya 6bl510 npeacTaBieHo
0Ko0s10 450 obpalueHnin, YNCO KOTOPbIX eXerogHo 3HaunTenbHO Bo3pacTtano. Ecin B
nepsble rogbl B KOHCTUTYUMOHHbIN Cya 6b110 npeacrasneHo npubnmnsuntenbHo 30-35
obpallueHunit, To B nocnegHue roabl UX Yncnio goxoauno ao 100-140

3a 3TOT nepuoa KOHCTUTYLMOHHbIN Cya oCyLLecTBuUnN KOHTpPOJIb
KOHCTUTYUMOHHOCTM 160 3akoHoB, 36 noctaHoBneHun [lapnameHta, 6 pas
PernameHnTta [lapnameHTta, 34 vykas3oB [lpe3suvaeHTa Pecnybnmkm Monpgosa, 92
nocrtaHosneHun n 18 pacnopsixeHuni lMpaButenbcrsa. bbbl NpeacTaBfeHbl Takxe
67 obpaweHnin o TonkoBaHun KoHCTUTyumm, 6binm 3anpoweHbl 20 3akao4eHun o



nepecmotpe KOHCTUTYUMM U OAHO 3akK/4yYeHMe O KOHCTaTtauum o6CToATEeNbCTB,
onpasabiBatownx pocnyck [lapnamenta. B KoOHCTUTYyumoHHbIN Cyn ob6paTunuco:
Mpe3naeHT Pecnybnnkn MonpoBa - 26 obpaweHun, I[lpaButenbctso - 15
obpalweHunn, MUHUCTp toCcTuumm - 2, Bbicwasa cyaebHas nanata - 14, NeHepanbHbIN
npokypop - 17, pgenyTtaTtbl [lMapnameHta - 310, napnamMeHTckume dpakumm - 18,
napnameHTckue agsokaTtbl - 14, HapoaHoe cobpaHue lNaray3umm - 2 obpawieHus, oT
LleHTpanbHOM un3bupaTesibHOM KOMWUCCUM MOCTYNUAO 8 3asiBNEHMM O NpU3HAHWUKU
MaHAaTa genyTata lMapnameHTa.

PaspeweHo 225 obpaweHnn, npuHATO 229 nocTaHoBMeHUN (BKAw4Yasa 28
MOCTAHOBNEHNIN, OTHOCAWMXCS K KoMmneTeHumnm KoHcTtuTtyumoHHoro Cyaa), 116
onpeneneHnn. [anbl 13 3aKA4YeHU NO MHUumatTuee nepecmotpa KoHCTUTyuun u
OAHO 3aK/llYeHMe O KOoHCcTaTtaumm o6CToATeNnbCTB, ONpaBAbIBAKOWNMX POCAYCK
MNapnameHTa, 29 noctaHoBNeHMAMM BbINO AaHO ToNKOBaHWe 42 ctaten KOHCTUTyuuu.

Mpu3HaHbl HEKOHCTUTYUMOHHbIMW MOJSIHOCTBIO WM 4YacTU4yHO 53 3aKkoHa, 17
noctaHosneHmnn [lapnameHTa, oaHa cTaTba PernameHta [llapnameHTa, 8 yka3os
Mpe3naeHTa Pecnybnukn Mongosa, 43 noctaHoBneHus lpaButenbcrea, Bcero 122
akTa. Ha npoTsxeHun 3Tux net KOHCTUTYyumoHHbi Cya noaTeBepaun pesynbTaTbl
BblbopoB lMNpe3nageHTa Pecnybnnkn Mongosa oT 1 aekabpsa 1996 roga v MNMapnameHTa
Pecnybnukn MongoBa oT 22 wMapta 1998 roma, noateepaun pe3ynbTaThl
pecnybanMKaHCKOro KoOHCynbTaTMBHOro pedepeHayma ot 23 masd 1999 roga, npm3sHan
n3bpaHHbIMM B KadecTBe AenyTaTos lNapnamMeHTa 27 KaHAWAATOB B AenyTaThl.

C caMoro Ha4dana AesTesiIbHOCTU HeKOoTopble rnoctaHoBneHUs KOHCTUTYLMOHHOro
Cyna sBUAMUCb BaXHbIMM BexamMun B yTBepxaeHunm KoHcTuTyumoHHoro Cyaa Kak
HEe3aBMUCMMOro MHCTUTYTa B MepapxXmumn rocyaapCTBEHHbIX BflacTeN.

Cpean nepBbiX Takoro poga noctaHoBfeHMrW KOHCTUTYUuMoOHHOro Cyaa MOXHO
Ha3BaTb [MocTaHoBNeHMe oT 4 anpensa 1996 roga «O KOHTPOJSie KOHCTUTYLMOHHOCTH
Yka3za lNpe3nageHTa Pecnybnukn Mongosa N2 68 oT 15 mapta 1996 roga», KOTOpPbIM
Masen KpsHra 6bl1 OTCTpaHeH OT  AO/MKHOCTM  MUHUCTpA OBOpOHbl  6e3
npeacrasneHud NpeMmbep-MUHUCTPA.

NMpoaHannanpoBas aprymMeHTbl obpaweHuin U  KOHCTUTYUMOHHbIE HOPMBbI,
OTHOCSILLMEeCs HENOCPeACTBEHHO K nosiHoMouunaM lMpe3uaeHta Pecnybnvku Mongosa,
MpasutenoctBea wn [llapnamMeHTa no JAaHHoOMy Bonpocy, KOHCTUTYUMOHHbIN Cya
npusHana 3TOT YKa3 HEKOHCTUTYUMOHHbIM NO MOTMBaAM €ro HecoOTBEeTCTBMSA
KOHCTUTYLUMOHHbIM MOSIOXXEHUAM O pasgeneHun u B3anMoaencTBun BnacTen.

Henb3s He oTMeTuTb M lNocTtaHoBneHne Cyaga N° 23 ot 21 wviona 1997 roga «O
KOHTpOJie KOHCTUTYUMOHHOCTM YKa3za [Npe3nageHTta Pecnybnukmn Mongosa N° 116-11
oT 7 anpena 1997 ropa «O [lenaptameHTe no 6opbbe C opraHM3oBaHHOM
NPecTynHOCTbIO W Koppynuuen», KOTOpbIM 6bi10 MPpUHATO [lMonoxeHne O AAHHOM
JenapTtameHTe.

JaHHbIn yKa3 6blN OCNOpeH TakXe, ucxoasd m3 Toro, 4to [lenapTtaMeHT 6bin
HageneH psaoM npas, KOTOpble B OTCTYMJIEHWE OT 3aKoHoAaTeNbCTBa YLWeMsIn U
OCHOBHbIe nNpaBa n ceoboabl YenoBeka, 3akpenneHHble KoHCTuTyumnen.

Cuntaa 6eccnopHon HeObXOAMMOCTb MPUHATUSA OpraHM3auMOHHbIX, (PUHAHCOBO-
9KOHOMUYECKNX WU MpaBoOBbIX Mep no 6opbbe C opraHM3oBaHHOM MPECTYNHOCTbIO U



Koppynuuen, Cya OTMeTuN, 4YTO AaHHble Mepbl A0/MKHbI ObiTb MNPUHATbHI TOSIBKO B
paMKax M ycnoBusix 3akoHa. Cpeau aApyrnx HapyweHun KOHCTUTYuMoHHbIN Cypg
KOHCTaTMpoBas, 4YTO MpPUMEHeHWe HeKOTOpblX HopM [lonoxeHus npueBeno 6bl K
OrpaHM4yeHuMt0 npaB W CcBob6OA 4enoBeKka, BKAKYash MpaBO Ha  JINYHYHKO
HENMPUKOCHOBEHHOCTb, WHTUMHYIO,  CEMENHYID U YaCTHYI  >KWU3Hb, Ha
HEMPUKOCHOBEHHOCTb XuUnuwa, Ha TauHy nepennuckn (cT.27-30 KOHCTUTYUMKM) W
NpU3Han 3TOT YKa3 HEKOHCTUTYLMOHHbIM.

Mo3nTmnBHYO peakuuto B pecnybnumke nmeno u lNocrtaHosneHune Cyaa N° 7 ot 17
deBpansa 1998 roga 0 MpU3HAHUM HEKOHCTUTYLMOHHbLIMW psiga crtaTenm 3akoHa o
ctatyce pgenyTtaTa [MapnameHTa, B KOTopble 6blsIN BHECEHbl M3MeHeHUs 3aKOHOM OT
25 noHa 1997 roaa.

[aHHble W3MeHeHWs npeaycMaTpumBann, 4YTO JenyTtaTy, npopaboTaBwemy B
NapnamMeHTe He MeHee ABYX JneT, BbiNnauynBaeTcad Heobnaraemoe Hanorom
eAVNHOBpEeMeHHOEe BbIXOAHOE Mnocobue B pa3Mepe BcCex BbiNnaT genytaty 3a 10
MecsaueB; AenytaT [lapnamMeHTa uMmeeT npaBo NoayymTb B HauuoHanbHOM 6aHke
MonaoBbl B YCTAHOBJIEHHOM WM nopsake W Mo YCTAaHOBAEHHOW WM MPOUEHTHOM
cTaBke ueneBor 6aHKOBCKMW KpeauT Ha cymMmMy ao 100 TbicAY fleeB CO CPOKOM
noraweHuns 15 neT, npeaHa3sHa4YeHHbIN WUCKNUYUTENbHO A1 peweHus UM CBOEero
XWAULWHOIo BOMpoca; AO/MKHOCTb AenyTtata [lapnamMeHTa no UCTeYeHMu Cpoka
MaHAaTa nMpuMpaBHMBAETCS K rOCyAapCTBEHHbIM AO/HKHOCTAM MNEepBOro paHra,
npenycMoOTpeHHbIM 3akKOHOM O rocyAapCTBEHHOM cnyxbe, a TakXe BO3MOXHOCTb
NPUCBOEHMUS KNIACCHOro YMHa; genyTtaTtaM 6bin yCTaHOB/EHbI U ApYrue NbroThbl.

NMpu3HaB U3MEHEHMUA M AO0NOAHEeHWs, BHeCEeHHble B 3aKOH O CcTaTyce genyTtaTa
MapnaMeHTa HEKOHCTUTYUMOHHbIMM, Cya OTMeTWs, BMecTe C TeM, HapylweHus
KOHCTUTYUMN, HECOOTBETCTBME HEKOTOpbIX OCMapuMBaeMblX CTaTen MpuUHUKMNAM
paBeHCTBa BCeX rpa)kaaH nepes 3aKOHOM M Ny6AMYHbIMKM BNACTAMW HE3aBUCUMO OT
pacbl, HAUMOHANbHOCTU, 3THUYECKOr0 MPOUCXOXKAEHUSA, NA3blKa, penurnm, nona,
B3rNs40B, MOJIMTUYECKON MNPUHAAMEXHOCTN, WMYLECTBEHHOIO MOJIOXEHUSA WK
coumanbHoro npouncxoxaeHus (ct. 16 KoHcTuTyuun).

Nocne NpUHATUA OAHHOMO MNOCTAHOBJIEHWUS AenyTaTbl, YSA3BJIEHHblE, BO3MOXHO,
TEM, YTO JNIMWWANCL NbroT, NPUHANM 4 nocTaHoBneHusa [lapnaMeHTa, KOTOPbIMU
BHOBb YCTaHOBMAM Te Xe nbrotel. Cya nNpu3Han HEKOHCTUTYUMOHHbIMKM M 3TU
NOCTaHOBEHMUS.

Bonbwon pesoHaHc B pecnybnuke nmeno MocraHosneHmne Cyaa ot 6 mapta 1999
roga 0 KOHTpoOJsle KOHCTUTYUMOHHOCTKU lMocTtaHoBneHus MapnameHTta N2 303-XIV ot 3
Mapta 1999 roga «O BblpaxeHun BOTyMa nosBepuda [lporpamMme AedaTesnibHOCTU WU
BCeMy cocTaBy [lpaButenbcrBa». [JaHHOe MNOCTaHOBJ/IEHUE MPUHATO 51 rosocoMm w3
ymncna usbpaHHbix genytaTtoB (101 genytaTt). B cBoeM noctaHoBneHnn Cyn oTMETUN,
YTO OpraHuU4yeckme 3aKOoHbl MPUHUMAKTCA HEe MeHee 4YeM MOJSIOBUHOW MAKC OAWH
rosoc u3 obwero yncna pgenyrtaTtoB [lapnameHTa, a B AaHHOM cnyyae gpobneHue
ronoca HegonyctMMmo (oAWMH AenyTaT MMeeT NpaBo Ha OAMH ronoc) - To 60NbLMHCTBO
n3bpaHHbIX AenyTaTtoB cocTaBnseTr uumcno 52. Ucxoas w3 usnoxeHHoro Cyga,
NpuU3Haa HEKOHCTUTYUMOHHBLIM 1 3TO [locTaHoBMeHne NapiamMeHTa.



Ha Tematuke ob6paweHun 2000 roga ckasanucb B 601bLUOA CTEMNEHU
pasHornacusa mexay [lpe3maeHToM cTpaHbl W [lapnameHToM Mo nosody ¢OpMbl
npasaeHuns: Nnonynpe3naeHTcKas, Nnpe3naeHTckas uam napiamMmeHTcKas.

Tak, Ha nNpoTsxXeHun wuctekwero roga Cya Tpwxabl paccMaTpuBarn
KOHCTUTYLUMOHHOCTb HEKOTOPbIX NosioxeHun Kogekca o Bbibopax.

B obpaweHunax 6biam NoaHATbl BaXXHble BOMPOCbI, Cpeaun KOTOpbIX BBeAeHue
MapnaMeHTOM HOBOIO MOHATUSA «pe3epBHbIN AenyTaT»; BOMNPOChbl O NpeaocTaB/ieHnn
3(PUPHOr0 BpeMeHu AN KOHKYPEHTOB Ha Bblbopax; O BpeMeHu WU MpoBeAeHUMU
pecnybnmkaHcknx pedepeHayMoB, KOTOpble B COOTBETCTBMM C 3aKOHOM He MOryTt
NnpoBOANTBCSA B [A€Hb MapAaMeHTCKUX, Npe3naeHTCKMX WU BCeobwmx MeCTHbIX
BblbOpoB; © npaBe [lapnamMeHTa OTKJOHUTb MNpeasoXeHns O NpoBeAeHUU
pedbepeHayma. bbinmM ewe npenonoxeHus o nopsiake cosgaHma  LleHTpanbHoM
ns3bupatenbHom Komumccum u mnsbpanusa ee lNpepcenatens, 0 nNpase MOJNTUYECKUX
napTuMm ydyacteoBaTb Ha Bblbopax, O nopsake opraHmsaunm msbupaTtesibHON
KamnaHuu, O BBeAEeHWW HOBOro npeactaBuTenbCcKoro ueHsa B lMapnameHTte (6% w3
yncna rosiocoB AENCTBUTENbHO MNOAAHHbIX B LE/IOM MO CTpaHe B NOAAEPXKY NapTun,
ApPYrux o6LleCcTBEHHO-NOAUTUYECKMX OpraHu3aumi n nsbmpatenbHbix 610koB n 3%
rol0CoB B MOAAEPXKY HE3aBUCUMbIX KaHAuAaToB). bbbl ocnopeH 3akoH oT 22
ceHTa6psa 2000 roga o npoueanype usbpanua lMNpesngeHta Pecnybnnkn Monposa; o
MexaHu3sMe peanusaumyM  HapoAHOM UHUUMaTUBbI nepecMoTpa KOHCTUTYUMH,
pernameHTMpoBaHHOM 3akoHoM oT 18 masa 2000 roga; o nopsake peTpaHCNsauum
TenepaanmonporpaMmM n3s 3apybexHbix CTpaH NoCpPeaACcTBOM paauoBelaTesibHbIX ceTen
" nepenaTymKkos, HaxoAsLWwmnxcs B rocyaapCTBEHHOM COb6CTBEHHOCTH
(npeaycMoTpeHHOM B 3akoHe oT 22 utoHs 2000 roga, KOTOpbIM BHECEHbl U3MEHEHUS
B 3aKOH O TefieBUAEHUN U paano), 6binm NOAHATLI U ApYyrue BOMNPOChbl aHAIOMMYHOro
nopsaka.

Ha npotsxeHun 2000 roga Cya pan TonkoBaHue psiaa crtaten KoHCTuTyuum,
TeEMaTMKa KOTOPbIX BbITEKaNa M3 Tex Xe pasHornacmm mexay lpesmaeHToM CTpaHbl
n MNMapiaMeHToM.

Tak, Cya oTMeTws, 4TO Ha nepuos OTCTaBku [lpaBuTenbCTBa U pocnycka
MapnameHTa lMNpe3naeHT Pecnybnnkn MongosBa oCyLecTBASET TObKO MOSIHOMOYMUS,
cTporo onpegeneHHole cT1.87 n 88 KOHCTUTYuUMM; Ha OCHOBaHuu CT.131 4.(2)
KoHCTUTYyumnmn MNMpaBuTenbCTBO, B TOM YUCNE B C/lydyae BblpaXKeHUs BOTyMa HeaoBepus
NMapnaMeHTOM ©  OTCTaBkn  [lpeMbep-MUHUCTPa, SBASETCA  €AUHCTBEHHbIM
NPaBOMOYHbLIM OpPraHoM, KOTOpbI pa3pabaTbiBaeT MPOeKT rocyAapCTBEHHOMO
boaxeTa n npeacrtaBnseT ero Ha yTtBepxaeHue [lapniaMeHTy; COorflacHo CT.2 4.(2)
KoHcTuUTyunmn cdopmmposaHme lNpaBuTenbCTBa BO3MOXHO TOJIbKO B npegenax cT. 98
KOHCTUTYUMN, MOCKONbKY HU OAHO YacCTHOE MU0, HM Of4Ha 4YacCTb HapoAa, HW oAaHa
coumanbHas rpynna, HW oAHa MnosnTMYecKkas napTus Wan mnHoe oblecTBeHHoe
obbegnHeHMe He MOryT OCYyLWeCTBAATbL roCyAapCTBEHHYIO BflaCTb OT CBOEr0 MMEHMW.
Y3yprnauusa rocyaapCcTBEHHOM BAACTU ABASETCA TArdamwmm npecTtynjieHneMm npoTus
Hapoda; Ha OcHoBaHuM CT. 82 4.(2) KoHcTutyummn [pe3naeHT pecnybnmku no
npeanoxeHunio [lpeMbep-MMHUCTPA, B TOM 4uUC/e€ BPEMEHHO WCMOJIHAKLWEro
obs3aHHOCTK [peMbep-MMHUCTPA, oOcCBOBOXAAeT OT [AO/MKHOCTM W Ha3HadaeTt
oTAeNbHbIX u4neHoB [lpaBuTenbCtBa, B TOM 4ucne uneHos [lpaButenbcTBa B
OTCTaBKe; Ha ocHoBaHuUM cT.86 4.(1) KoHcTuTyumm lMpesunaeHTt Pecnybnnkn Mongosa
BeleT reperoBopbl, Yy4yacTByeT B  BeAEeHUMM  MeperoBopoB,  3akKiw4aeTr



MeXxayHapoHble A0roBopbl OT MMeHn Pecnybninkn Mongosa, B TOM 4ucie B Nepuos
oTctaBku [MpasutenbctBa. Cya noayvepKHys, 4To corflacHo cr. 85 KoHctutyuuu
WUCMNosIHeHNe nonHoMoumn [lapnaMeHTa W OCyLleCcTBAeHMe MaHAaTa JAenyTtaTamu
OorpaHMU4YMBaloOTCA CO AHS onybnnkoBaHusa Ykasa lNpe3suaeHTta Pecnybnnkn Mongosa o
pocnycke lNapnameHTa, a nonHoMounsa lNapnamMeHTa npekpawaroTca cornacHo Cr.63
4y.(3) KoHCTMTYyuMM CO AHS 3aKOHHOro Co3blBa HOBOro cocrtasa [llapnameHTa. Cypa
OTMETW/I, 4YTO CMHTarMa <«TalHoe ronocoBaHue» wu3 cT.78 4.(1l) KoHCTUTYuUUM
ABNSETCA OAHOM U3 XapaKTepuCTUK wunsbupaTenbHOro npaBa M BblpaXxaeTcs B
BO3MOXHOCTU, NpeaoCTaB/ieHHON aenyTaTtaM apnamMeHTa, U3bsaBASTbL CBOKO BOJIO MO
KaHamgaTypaM, BblABUraeMblM Ha AO/MKHOCTb [lpe3mgeHta Pecnybnukn Monposa,
TakuMm ob6pa3oM, 4Tobbl 3TO BONEU3bSABAEHNE He Obl10 M3BECTHO ApyruM. CornacHo
ct.80 u4.(2) KoHctuTyumm T[pe3naeHT Pecnybnnkn MongoBa WCMONHSAET CBOWU
0653aHHOCTN A0 NpUHECEeHUS NPUCArn BHOBb M3bpaHHbIM MNpe3naeHTom Pecnybnmku
MongoBa, a BpeMeHHOe wucnosnHeHne obasaHHocTen [lpe3naeHTa Pecnybnnkun
MonaoBsa, B CBA3U C MOSIBUBLLENCS BaKaHCMEN B pe3ysibTaTe OTCTaBKWU, OTCTPaHEHMUS
OT [AO/MKHOCTWU [lpe3uaeHTa, BPEMEHHON WANW OKOHYATENbHOW HEBO3MOXHOCTbIO
NUCNONHATb CBOM 0653aHHOCTM WM CMepTu, obecneuymBaeTcss B COOTBETCTBUM CO
ct.91 KoHcTuTyuun T[lpeacenatenem [lapnamMeHta wunm [lpeMbep-MMHUCTPOM B
yKasaHHOW nocnegoBaTesibHOCTU. ChneumanbHOe OTKpbITOoe 3acenaHue [lapnamMeHTa
no wn3bpaHuWio rnNaeBbl rocygapctBa W  nNpe3naeHTCKMe Bblbopbl  ABASKOTCS
AENCTBUTENbHBbIMU TONIbKO B C/llyvae, eCc/iv B HUX MPUHMMAET y4dacTue He MeHee 61
aenyTaTta - TpU NATbIX U3 4ucna ms3bpaHHbiX genyTtaTtoB. Cya OTMETUMN TakXke, 4To
cT.78 4.(5) KoHCTUTYyumm ycTtaHaBnuBaeT WM NOCNEACTBMSA B cly4vae HeunsbpaHus
rnaBbl rocygapcrBa nocne nMnoBTOPHbIX BblbOpoB - pocnyck [lapnameHTa w
Ha3HayeHue aaTbl BbIbOpoB HOBOro MNapnaMeHTa.

Cepbe3Hble pa3Hornacma mexay [lpe3naeHToM cTpaHbl U lMapnaMeHToOM U UX
CTOPOHHWUKAMMN OTHOCUTENbHO (OPMbl MpaBfeHnsl, O KOTOPOM LA pedb Bbllle,
3aKOHUYMIUCb npuHAaTMeM [lapnameHtoM 5 uiona 2000 roga 3akOHa O BHeECEHUMU
U3MeHeHUn n  pononHeHMin B  KOHCTUTYyUuto, KOTOpbIM  6bl1 yCTaHOBNEH
napiaMeHTCKUI pexuMm npasneHus B ctpaHe. CorfiacHO U3MeHeHUsM, BHECEHHbIM B
KoHcTuTyumto, lMapnameHT ponxeH 6bln m3bpatb [Mpe3mgeHTa pecnybsnkn, HO
napnaMmeHTckne BbI6OpPbl HE COCTOAIUCL M3-3a UX 6/10KMpOBaHMA 60NbLUIMHCTBOM
AenyTtatoB [lapnamMeHTa. B 3TOM c/siyyae B COOTBETCTBMM C KOHCTUTYLMOHHbIMU
NONoOXeHNAMN KOHCTUTYUMOHHbIM Cya pacCMOTpen C/OXMBLUYKOCS CUTyauuio v aan
NONOXWUTENbHOE 3aK/Jl4YeHne O KOHCTaTaumu o6CToATeNnbCTB, OnpaBAbliBAOLWMX
pocnyck [MapnameHTa. [daHHas cuTyaums no3sonuna [llpe3vaeHTy Pecnybnuku
MongoBsa pacnyctuTb NapnameHT Pecnybnnkn Mongosa XIV co3biBa M Ha3Ha4YMUTb Ha
25 despansa 2001 roga 4ocpoUHble BbI6OPHLI.

B TeuyeHne 6 ner B pecnybnvke ycnewHO MpPOoAO/HKAET CBOK AesATeNbHOCTb
ABTOHOMHbIW, HE3aBUCUMbIM OpraH KOHCTUTYUMOHHOW topucankumm. CneumanbHON
npoueaypon Cya ocywectBnsieT oduuManbHYO AesaTeNbHOCTb N0  3awumte W
yTBEPXAEHNIO BepXoBeHCTBa KOHCTUTYUMM U MPUHLMIMNOB NPaBOBOro rocyaapcrsa.
NMMeHHO B 3TOM cMbicne B CT. 134 4.(1) KoHCTUTYyuuMm paetcs onpepeneHue



KoHcTUTyunoHHoro Cyaa Kak  eAWMHCTBEHHOrO0  opraHa  KOHCTUTYLUMOHHOW
topucankummn B Pecnybnmnke Mongosa.

KoHcTuTyumnsa B pasaene V «KOHCTUTYUMOHHbIM Cya» AaeT 4yeTkoe onpeneneHue
OCHOBHbIX XapakTepucTnk KoHCTUTyumoHHoro Cyaa: nosHOMOYMS - OCyLlecTBNeHue
KOHCTUTYUMOHHOM HOPUCANKUMN; CTaTyC - eQUHCTBEHHbIM OpraH KOHCTUTYLMOHHOWM
IOPUCOMKUNN; OCHOBHbIE MPUHUMMNBLI AeSATEeSIbHOCTU - HEe3aBUCUMMOCTb OT 6o
apyron nyb6nnyHom BMactTM M noAumMHeHune Tosibko KoHCcTuTyumu. B KoHCcTUTyuum
onpeaesieHbl TakXe coctaB M nonHomoums Cyaa, He3aBUCUMMOCTb Cyael, ycroBue
HasHayYeHUs Ha AOMKHOCTb, HECOBMECTMMOCTb AOJ/IHKHOCTU CyAbW C KakKom-nmnbo
Apyron onnadyvMBaeMon AO/MKHOCTbD M opuanyeckass cuia NOCTaHOBIEHUN
KoHcTuTyunoHHoro Cyaa.

NMonHoMmouns KoHcTUTyumoHHoro Cyaa pernameHTUpoBaHbl M B psae Apyrunx
ctaten KoHCTuTyummn: cT.62 (NpM3HaHme MaHAaToB AenyTtaTtoB), CT.79 (nNpu3HaHue
NOSIHOMOYMN N NMpuHeceHune npucaru MNpesnageHta Pecnybnukn Mongosa), cT.88 n.i)
(npnoctaHoBneHue [pe3mpaeHToOM  Pecnybnmkn  MonpoBa  AeUCTBUMS  AKTOB
MpaBnTeNbCTBa, NnpoTUBOpeYaLLmx 3aKOHOAATENbCTBY), CT. 141 y.(2)
(npeactasnexHune NMapnamMeHTy NPOEKTOB KOHCTUTYLUMOHHbIX 3aKOHOB).

OfHa M3 oTAnunTenbHbIX YepT ctaTtyca KoHCcTuTyumoHHoro Cyaa cOCTOUT B TOM,
YTO OH He BXOAMUT B CUCTEMY CYAEOHbIX MHCTaAHUMK oblwen pucamkumm u He
ABNSEeTCA AN HUX BbICWUMM opraHoMm. [pu paccMoTpeHun aenn KOHCTUTYUMOHHbIN
Cya pykosoacteyeTcs KOHCTUTYyUMEN WM He paccMaTpuBaeT gena, OTHOoCcsWwMecs K
KOMNeTeHUMn cyaebHbiX MHCTaHuui obwen pUCAUKUMU WAKM APYrMX OpraHoB.
Cnepnyet oTMeTuUTb, 4YTO KOHCTUTYUMOHHbIM Cya pellaeTr UCKAKYUTENbHO BOMPOCHI
npaea u ocrtaetca BHe nonutuku. Cyabn KoHCTUTyumoHHoro Cyaa He MoryT
npuHaanexaTtb K Kakon 6bl TO HM 6bIJ10 NapTUK NN NOAUTUYECKOMY ABUXKEHMUIO.

KOHCTUTYUMOHHBbIM Cya B COOTBETCTBUMM C 3aKOHOM O KoHCTUTyuuMoHHOM Cyae um
KoaekCcoM KOHCTUTYUMOHHOW HOpUCOMKUMK paccMaTpumBaeT JAena no npoueaype
KOHCTUTYLUMOHHOIO CyA0MNpoM3BOACTBA, @ He No 0bbIYHOW Npoueaype, 3aKpeneHHON
COOTBETCTBYIOLWMMUN KOAEKCAMMN.

MoctaHoBneHusa  KoHCTuTyumoHHoro Cyaa  9BAAKOTCA  OKOHYaTeslbHbIMU,
ob>xxanoBaHUIO He noagsexaTt U BCTynakT B CUAY CO AHSA NpUHATUA. OHKU UMEKT cuny
3aKOHa N He UMerT 0bpaTHOM Cuibl. 3aKOHbl U ApPYyrne HOpMaTUBHbIE aKTbl UM KX
4acTu, NPU3HaHHbIE HEKOHCTUTYUMOHHbIMWU, YTPAuUMBaOT IOPUANYECKYIO CUY CO OHSA
NPUHATUA KOHCTUTYUMOHHLIM CyaOM COOTBETCTBYHOWEro rMOCTAHOBMEHUS WU  He
NPUMEHSIOTCS B AaJ/IbHENLLEM,

Opuanyeckne nocneacTtemMs HOPMATMBHOMO akTa WM NpaBOBOM  HOPMbI,
MPU3HAHHbIX HEKOHCTUTYLUMOHHbIMU, YCTPAHAKTCA NPUHABLLUMM UX OPraHOM.

B cootBetctBUM C nonoxeHnsmMnu KoHctutyumm (ct. 135) u 3akoHa o
KoHCcTUTyunoHHoM Cyae (cT.4) nonHoMounsas KoHCTUTyumoHHoro Cyaa MOXHO
CrpynnmpoBaTb TakKnMM obpa3om:

- OCyWecCTB/S€T NO 3anpocCy KOHTPOJIb KOHCTUTYUMOHHOCTM 3aKOHOB W
noctaHosneHun [lapnameHTa, ykKa3oB [lpe3angeHTa Pecnybnnkn Mongosa,
NOCTaHOBNEHUA W OpAOHaHCOB [lpaBuTenbCTBa, a TakKXe MeXAYHapoAHbIX
A0roBOpoB, OAHOM U3 CTOPOH KOTOpbIX siBnsieTcs Pecnybnuka MonaoBa;



AaeTt TonkoBaHne KoHCTUTyuum;

BbICKa3blBAETCs MO NpeasioXxXeHnsiMm o nepecMmoTpe KoHCTUTYuUUK;

noaTBeEpXAaeT pe3ynbTaThl pecnybnkaHCcKnx pedepeHayMoOB;

noaTeepxaaeT pe3ynbTaTbl BblbopoB apnameHTta u lNpe3ungeHta Pecnybanku
Monposa;

- KOHcTaTmpyeT o6cTosaTenbCTBa, onpasabliBatowme pocnyck [lpaBuTenbCcTBa,
OTCTpaHeHune OT pos/mkHocTtu [pe3maeHta Pecnybnukm MongoBa wanM BpeEMEHHoe
ncnonHeHne ero 06s3aHHOCTEN, @ TakKXXe HEBO3MOXHOCTb UCMONHeHUs MNpe3ngeHToM
Pecnybnnkn MonpgoBa cBomx ob6si3aHHOCTeEN B TeueHme bonee yeMm 60 aHen.

K uyucny cneundunyecknx nonHoMoumnm KoOHCTUTYyuMoHHOro Cyaa OTHOCUTCS
paspelweHne MUCKIUYNUTENbHbLIX CllydaeB HEKOHCTUTYUMOHHOCTM MNpaBOBbIX aKTOB,
npeacrtaBfieHHbIX Bbicwen cyaebHon nanaTton, a TakXe MNPUHATUME pelleHun no
BOMpoOcaMm, npeaMeToM KOTOpbIX SABNSETCA KOHCTUTYLUUOHHOCTb NapTuu.

KOHCTUTYUMOHHBbIN Cya HE MOXEeT OCYLLeCTBMSATb PUCAUKUMIO NO COBCTBEHHOM
MHMUMaTMBE, MNpaBo Ha obpaweHne uMmelT CcybbeKkTbl, onpegeneHHble B CT.25
3akoHa o KoHCTuTyunoHHoM Cyae.

MapnameHT, [llpe3mgeHT Pecnybnnkn MongoBa wn [lMpaBUTENbCTBO Ha3HaA4YuUAMU
CBOMX MNOCTOSIHHbIX npeactasutenen B KOHCTUTYumoHHoM Cyae, KoOTopble
NPUHMMAKOT y4yacTue B 3acedaHusax Cyaa, BbICKa3blBAOTCA MO paccMaTpuBaeMomy
aeny. OHM He BrpaBe oOKa3biBaTb Kakoe 6bl TO HW 6bL1o gasneHne Ha Cya nmnbo
npeanpuHUMaTb AEUCTBUS, yWeMswmne He3aBucuMocTb KoHCTUTyumnoHHoro Cyaa B
NPUHATUM pewleHnn. HeobxoaMMo OTMETUTb, YTO COrfTaCHO U3MEHEHUSAM, BHECEHHbIM
B KoHctutyuuto 5 utona 2000 roma, asoe cyaen KoHctuTyumoHHoro Cyaa 6yayt
Ha3HauyaTbcsa He pe3naeHToM Pecnybnnku Mongosa, a NpaBUTeNbCTBOM.

*x X *

B cBOMX NOCTAaHOBAEHUSX, MPUHUMAEMbIX Ha NPOTSXKEeHUU wecTtn net, Cya 4eTko
cnefoBan  KOHCTUTYUMOHHOMY MPUHUMNY pasfeneHnss BnacTem KakK OCHOBbI
opraHusaumn rocygapctea. Cya yrnopHO BbiICTynan nMpoOTUMB  MpeBbleHns
3aKoHOAaTeSIbHOM U UCMONHUTENbHOM BAACTAMU CBOMX MOSIHOMOYUN, BTOPXEHUS B
chepy AeAaTenlbHOCTU ApYr Apyra, a TakXe nMpoTUB NMPUCBOEHUS UMW MOSTHOMOYUN,
CBOMCTBEHHbIX cynebHon BnacTu.

KOHCTUTYUMOHHBbIN Cya aKTMBHO peanin3oBanl CBOWM MOJIHOMOYMS MO TOIKOBAHWUIO
KoHcTuTyumnn. [laBas TonkoBaHue psaa crtaten Boicwero 3akoHa, Cya paspewunn w
BHEC SICHOCTb B HEMNnpoCTble BOMPOCHI, CBA3aHHbIE C OCyllecTBAeHneM pyHKUMN BCeX
BeTBeW Bnactu. HM oamH opraH rocygapCTBEHHOM BAacTW He BrpaBe MpUHMMaTb
HOpPMATMBHO-MNpPaBoOBble  aKTbl, MpoOTUBOpeYalme KOHCTUTYLMOHHbIM  HOpPMaM,
KOTOPbIM A@HO TOJIKOBaHMe B noctaHoBneHnn KoHCcTUTyunoHHoro Cyaa.

NMpn paccMOTpeHUU Aen, BHe 3aBMCMMOCTM OT UX XapakTepa - MAeT JIn pedb O
KOHTPO/€ KOHCTUTYUMOHHOCTM 3aKOHOB M APYrMX HOPMATUBHbLIX aKTOB WM O
TO/IKOBAHWUM KoHctuTtyumn, -  KOHCTUTYUMOHHbIM  Cya  pyKOBOACTBYETCS
obwenpusHaHHbIMM  MpUHUMNAMWU M HOpMaMM  MeXAyHapoAHOro  npasa,
3aKpenjieHHbIMN B MeXAYHapoAHbIX AOKYMEHTax O MnpaBax 4enoBeka, CTOMT Ha
3aluMTe KOHCTUTYUMOHHBLIX NpaB u cBoboa rpaxaaH.

O4HMM M3 TrNaBHbIX HanpasneHun pgeatenbHocTn KoOHCTUTYUMoHHoOro Cypaa
ABNSIETCA pacCMOTPeHMe Aesl O KOHTpPo/sle KOHCTUTYLMOHHOCTU aKTOB, MPUHATbIX



MapnameHToM u [lpaBUTENbLCTBOM, yKa3oB [lpe3maeHTa. B obwen CNoXHOCTU KX
Konnyectso npesbiwaeT 50% mn3 uncna paccMaTpuBaeMbiX gen.

3a 1999-2000 roabl n3 147 HOPMATMBHbLIX aKTOB, MOABEPrHYTbIX KOHTPOJIIO
KOHCTUTYUMOHHOCTN, 74 6blnn nNpu3HaHbl HEKOHCTUTYUMOHHbIMW, 4YTO Bbl3blBaeT
Tpesory. 1o HawWeMy MHEeHUKD, cneayeT NoBbiCUTb TpeboBaHMA Ha aTane pa3paboTku
NPOEKTOB 3aKOHOB, YKa30B, NOCTaHOBAeHUN [paBuTenbCTBa U APYrMxX HOPMaTUBHbIX
aKTOB, 4YTO byaeT cnocobCcTBOBaTb YMEHbLUEHMIO NOTOKA obpaweHun ¢ npocbbon o
KOHTPOA€e KOHCTUTYUMOHHOCTU MPUHSATBIX aKTOB.

NonaraeM, 4TO B JAaHHOM CMbICle MUHUCTEPCTBO KOCTUUMM, KaK opraH,
noABEpPrarLlmnn 3KCNepTnse MNpPoeKTbl M OCYLECTBASIOWNIA KOHTPOIb UX KadecTsa,
NUrpaeT BaXKHYO0 posib.

AHanun3 paccMmaTtpuBaeMblX Aen CBUAETENbCTBYET O TOM, YTO 4alle noABeprarTcs
KOHTPOAK KOHCTUTYUMOHHOCTU 3aKOHbl M MOCTAHOBNEHMUS, NpUHATbIEe MapiaMeHToM
n MpaBuUTENbCTBOM, pexe - ykasbl [lpe3nageHTa. B cBaA3n ¢ 3TuM cneayet 6onblue
BHUMaHMS yAeNnTb OAHOMY BaXKHEMWEMY BOMPOCY - OTPaXeHUto B HOPMATMBHbIX
aKTaX KOHCTUTYUMOHHbIX MAEN U NpUHUMNOB. KOHCTUTYUMS SIBNSIETCA HE TOJIbKO
BbICLUMM 3aKOHOM rocyaapctea u obuwectBa, HO M BblpaXXeHWEM TeOopeTnyecKomn
KOHUENUMM W COoLManbHO-MONIMTUYECKON MOoAeNu, MNPUMEHEHHOM Ha npakTuke.
KOHCTUTYUMOHHbIE MONIOXKEHUA  CAY>XAT HOPMATUBHbIM OpPUEHTUPOM. [lo3ToMy
npaBoBasl CMCTEMa B LE/IOM M HOPMAaTUBHbIE aKTbl B YACTHOCTWU AOJ/KHbl UCXOAUTb
MMEHHO W3 KOHUenTyasbHOro noHuMMaHus KoHCTUTyumu. B 3TOM cMbicne npu
paspaboTke M NpUMEHEHMM 3aKOHOB 60/blIOe 3HayeHne uMmeeT dakT TOYHOro
NPUMEHEHMST KOHCTUTYLNOHHbIX MOHATUNA.

OTpblB OT KOHTEKCTa WM HETOYHOEe WX MNpPUMEHEHME MPUBOASAT K XaocCy B
TEPMUHOMIOMTMMN 3aKOHOB, YKa30B, MOCTAHOB/IEHMM U OCNOXHSAT WX peanu3auumio
CyAebHbIMN NHCTAHLUMSAMMU.

Oenamn ocobon 3Haummoctm pnsa  KoHctutyumoHHoro Cyaa npoaoskatoT
OCTaBaTbCs Aefia Mo pas3peLlleHntd UCKIKYUTENbHbIX CllyYaeB HEKOHCTUTYLMOHHOCTM
HOPMATMBHbLIX aKTOB, NpeACTaBfieHHbIX Bbicwen cyaebHonm nanaton. OcTaeTcs
CMNOPHbIM  BOMPOC O  HEnocpeaCTBEHHOM  npuMeHeHun  KOHCTUTyuun  npum
OCYLLUEeCTBNIeHUN TakuxX Aen. PeweHne COOTBETCTBYHWOLWEN CyaebHOM MHCTaHUMK Mo
KOHKPETHOMY Jaeny, npeaycMaTpumBalollee, 4TO 3aKOH, KakK npoTMBOpedalni
KOHCTUTYUMN, He nNOoANEeXUT MPUMEHEHMIO MNpPU pa3pelleHun AaHHOro Aena, He
paspellaeT BOMPOC CyLWeCcTBOBaHUSA, AalbHeNLWero npMMeHeHnss AaHHOro 3aKoHa B
NpaBoOBOM CUCTeMe, MNOCKOJIbKY pelweHne cyaa obulein WHCTaHUMWM OTHOCUTENbHO
HEeNnpMMEHEeHUs [AAHHOrO0 3aKOHa He gBnsetrcs obs3aTtenbHbIM  ANa  4APYrux
MHCTaHLUMUN.

PeweHne cyaebHOM MHCTaHUWK, BbIHECEHHOE MO KOHKPETHOMY Aeny, He MOXeT
YCTPaHUTb COOTBETCTBYKOLWMM 3aKOH M3 npaBoBoro npoctpaHctBa. Cya obuwen
IOPUCONKUNN HE HadesieH TaKMMM MOJIHOMOYMSMU. DTO OTHOCUTCS K HOPUCOMKLNMK
KoHcTuTyunoHHoro Cyaa. CypebHass cuctema He [OCTUMHET MNOCTAB/EHHOW LUenu,
eCnun npu paccMoTpeHnn aena nwbon cyn obwen pncanKumMm «OTO0XNUT» 3aKOH, He
3ag4aBasi BoNpoca O ganbHenwen ero cyabbe. MNMonaraem, yto cyaebHas MHCTAHUKUSA
AO/HKHA HanpasuTb B BbiCwyto cyaebHyto nanaTy npeacraBfieHMe MO 3aKOHYy, He



cooTBeTcTBYtoweMy KoOHCTUTyuumn, B Criydae 3aBepLUeHMs pacCMOTpeHus aena v B
cnlydyae, Korga ero paccMoTpeHue oTnoxeHo. Cyabl obwen pucamkumm AOSKHbI
lWMpe NPUMEHATb 3TU MNOJIOXKEHUS HA MNpaKTMKe, O0CO6eHHO Mnpu pacCMOTpeHuu
XO0AATaWCTB rpaxaaH, O HapyWweHUsX MX KOHCTUTYUMOHHbIX npaB u cBobon B
OTKpPbITbIX 3aceAaHunsX.

MpakTMKa, HaKOMJIeHHass Ha MPOTSXEHUU LeCTU neT, MNO3BOoSsSeT yTBepXAaTb,
4YTO ANS COBEpLUEHCTBOBaHUA aesatesibHoCTU KoHcTuTyumoHHoro Cyaa Heobxoammo
BBECTU pexuMm, KOTopbih obecneunn O6bl HEYKOCHUTESIbHOE  UCMOJSIHEHME
nocraHosneHun Cypa, n co3gaTb OCHOBAaTeNlbHYK Hay4YHO-TexXHu4yeckyr 6a3sy, kak
Toro TpebyloT 3apayun, BO3MOXeHHble Ha KoHcTuTyumoHHble Cyaa. Heobxoamma
TakXe nosiHas pernameHTtaums gestenbHoctn KoHcTtutyuuoHHoro Cyaa wu  ero
OTHOLUEHWIN C ApYyrMMK BNacTAMU B rocyaapcTBe.

Cnepyet OTMeTUTb, 4TO CO34aHWe pexuma, cnocobHoro obecneunTb
HEYKOCHUTEeNbHOE WucnonHeHne peweHnin KoHctutyumoHHoro Cypa, - ogHa wu3
BaXXHEMLWKMX 3a4ay rocynapCTBEHHOro crpoutenbcTBa. OTCYTCTBME TAKOro pexXuma
obecueHnBaetr MHornme peweHuns Cypa, HaHocuT 6Gonbwon ywepb geny
KOHCOMMAauMmM  3aKOHHOCTM WM npaBonopsaka. Bonpoc  addekTnBHOCTH
KoHcTuTyunoHHoro Cyaa TeCHO CBsi3aH C HOPUANYECKMMU acneKTaMu AesTeSIbHOCTU
Cyna, KoTopasi, No HaweMy MHEHMUI0, HYXAaeTCsd B YCOBEPLUEHCTBOBAHWM MNyTeEM
NPUHATNA HOBOro 3akoHa 0 KoHCcTuTyumoHHom Cyge.

The Constitutional Court of the Republic of Moldova
at six years of activity

On 13 December 1994 the Parliament of the Republic of Moldova adopted the
Law on the Constitutional Court, promulgated by the President of the Republic of
Moldova on 25 January 1995. The Constitutional Court started its activity on 23
February 1995, and, thus, after a few days the legal six-year mandate of the
Judges of the Court of the first constituency expires. On 23 February 2001 an
important period of setting and assertion of the Court as a sole body of
constitutional jurisdiction comes to the end. For the first time in the history of the
country it was established a body the main purpose of which is to secure the
supremacy of the Constitution and the law, the real separation of powers, the
substantiation and binding observance of human rights, the mutual responsibility of
the state and the citizen, the protection of society from the possible abusive power
of the authorities.

The foundation of the Constitutional Court in the Republic of Moldova has been
viewed as an adequate step in the process of setting up the state governed by the
rule of law, by its existence the Court having ascribed to the state a civilized level.
It is worth mentioning that the setting up of the Constitutional Court in 1994 was
conditioned by the economic, political and judicial factors, on the background of a
great social enthusiasm and social aspirations. In the public life some new ideas on
the reformation of the judiciary, the renewal of the institution of law and the
improvement of the legislation appeared. None of the aforesaid ideas had such a
fast positive reaction upon the social awareness, as the idea of constitutional
justice, being accepted with no restrictions by the public opinion. The disputes held



on this issue were referred to the establishment of a system of constitutional
jurisdiction, and not the idea itself.

As for history the term of 6 years represents an unassuming date, but for us
this event has a relevant significance. Throughout this period of time the
Constitutional Court has asserted itself as an institution with a great potential,
capable to protect the Constitution, and enjoying the fidelity and appreciation of the
society.

The figures below represent a relevant example of the Court’s activity during
the 6 year-term, which eloquently prove the role of the Court in setting up of the
state governed by the rule of law.

As for instance, during the passed years, 450 applications have been lodged
with the Court, their number being considerably increased every year. If throughout
the first years approximately 30-35 complaints were submitted, then in the last
years — 100-140 complaints.

During this period, the Court ruled on the constitutionality review of 160 Laws,
36 Decisions of the Parliament, 6 times it ruled on the Parliament’s Regulation, 34
Decrees of the President of the Republic of Moldova, 92 Decisions and 18 Orders of
the Government. Thus, there have been lodged with the Court 67 applications on
the interpretation of the Constitution and, accordingly, there have been requested
20 Advisory Opinions on the revision of the Constitution and an Advisory Opinion on
the ascertaining the circumstances which justify the dissolution of the Parliament.
The President of the Republic of Moldova has submitted to the Court 26 petitions,
the Government — 15, the Ministry of Justice — 2, the Supreme Court of Justice —
14, the Prosecutor General — 17, the members of the Parliament — 310, the
parliamentary groups — 18, the Ombudsmen — 14, the National Assembly of
Gagauzia — 2 complaints, the Central Electoral Commission — 8 appeals on the
validation of the member of Parliament mandate.

Thus, 225 complaints have been settled, 229 Judgments have been delivered
(including 28 Judgments with reference to the functional competence of the Court),
and 116 Decisions being handed down. There have been issued 13 Advisory
Opinions on the initiatives of revising the Constitution, and an Advisory Opinion on
the ascertaining the circumstances which justify the dissolution of the Parliament.
By 29 Judgments, 42 articles of the Constitution have been interpreted.

The Court ruled as being unconstitutional, partially or completely, 53 Laws and
17 Decisions of the Parliament, an article of the Parliament Regulation, 8 Decrees of
the President of the Republic, 43 Decisions of the Government, all in all 122
enactments. Throughout this period, the Court confirmed the results of election of
the President of the Republic held on 1 December 1996, and the parliamentary
elections held on 22 March 1998, it has also confirmed the results of the republican
consultative referendum of 23 May 1999, and it has also declared as elected in the
Parliament 27 substitute candidates for the office of the member of Parliament.

From the very beginning of the Court’s activity some of its Judgments
constituted important prerequisites for the assertion of the Constitutional Court as
an independent body and for its position on the hierarchy of the state powers.

Among the first Court Judgments of this kind we can mention the Judgment of 4
April 1996 on the constitutionality review of the Decree of the President of the



Republic no. 68 of 15 March 1996, by which Pavel Creanga was dismissed from the
office of the Minister of Defense without the Prime Minister proposal.

Analyzing the petitioners’ arguments brought forward and the constitutional acts
with a direct reference to the powers of the President of the Republic, the
Government, and the Parliament on the issue in question, the Court concluded that
the aforesaid decree was unconstitutional on the reason of non-compliance with the
constitutional provisions on the separation and co-operation of powers in the state.

We cannot disregard the Court Judgment no. 23 of 21 July 1997 on the
constitutionality review of the presidential Decree no. 116-11 of 7 April 1997 on the
Department for Fighting the Organized Crime and Corruption, by which the
Regulation of this Department has been endorsed.

The Decree in question was brought into disputes on the reason that the
Department was ascribed an array of powers, which by impairment of the law,
infringed upon the rights and fundamental liberties of the person, as provided for
by the Constitution.

Considering as unquestionable the necessity of undertaking some organisational
economico-financial and legal measures for fighting the organized crime and
corruption, the Court argued, however, that these measures have to be embarked
upon only within the limits and conditions of the law. Amongst other infringements,
the Court asserted that the enforcement of some provisions enshrined in the
Regulation might lead to the restrictions of human rights and liberties, including the
right to security of a person, the right to family and private life, the right to the
inviolability of domicile and the secrecy of correspondence (articles 27, 28, 29 and
30 of the Constitution), and it found as unconstitutional this Decree.

A positive impact on the public opinion had the Court Judgment no. 7 of 17
February 1998, by which it handed down as unconstitutional an array of articles
under the Law on the status of the member of Parliament, amended by another law
on 25 June 1997.

These provisions stipulate that: at the expiration of the term of service, the
member of Parliament which has been acted in Parliament for a period of at least 2
years, should be paid a sole tax-free indemnity of dismissal, equal to the amount of
all wages of the member of the Parliament for a term of 10 months; the member of
Parliament is entitled to take from the National Bank of Moldova, according to the
rules and with the rate of interest established by this financial institution, a bank
loan, having a special destination, on amount of no more than 100 thousand lei
(national currency) with a resumption term of 15 years, with the purpose of solving
the dwelling problems; there have been assimilated the office of the member of
Parliament, after the mandate’s expiration, to the public office of the first rank as
provided for by the Law on the public service, as well as, the way of granting the
qualification degree; there have been established some other advantageous
conditions to the members of Parliament.

Having declared these amendments to the Law on the status of the member of
Parliament as unconstitutional, the Court emphasized, inter alia, the violation of the
Constitution, the non-compliance of some appealed articles to the principles of
equality of all citizens before the law and public authorities, regardless as to the
race, nationality, ethnic origin, language, religion, sex, opinion, political affiliation,
private property or social origin (article 16 of the Constitution).



Following the issue of this Judgment, the members of Parliament feeling
worried, probably, of being deprived of all advantageous conditions they were
aspired to, have passed four Decisions of the Parliament, by which once again they
ascertained the same favourable conditions. The Court handed down as
unconstitutional these decisions as well.

A huge response had in the Republic the Court Judgment of 6 March 1999, by
which it performed the constitutionality review of the Parliament Decision no. 303-
X1V of 3 March 1999 on granting the vote of confidence to the Programme of work
and the whole list of the Government. This decision was adopted with the vote of
51 members of the Parliament, from the total number of 101 members. In its
Judgment the Court maintained that the voting of the organic laws presupposes the
voting of a law being supported by at least half plus one of the casting vote of the
members of Parliament. As for the reason that half of the legislature’s constituency
represents a fractional number, and the dividing into fractions of a vote is
inadmissible (a member of Parliament is entitled to a single vote), thus, the number
representing the majority of the elected members in Parliament is of 52 members.
As a follow-up to the aforesaid reasons, the Court delivered this Parliament
Decision as unconstitutional as well.

The content of the complaints in 2000 has been considerably influenced by the
serious discrepancies appeared between the President of the country and the
Parliament on the form of governing — the semi- presidential, presidential or
parliamentary.

Thus, throughout the past year the Court has exercised for three times the
constitutionality review of some articles under the Electoral Code.

The issues having a major importance were approached upon in these petitions.
Amongst them is the new clause introduced by the Parliament — “the substitute
membev of Parliament”, the issues on the programme broadcasting allowed to the
electoral competitors; the date for holding the republican referenda, which,
pursuant to the law cannot be carried out on the same day of the parliamentary,
presidentiary or general local elections, the right of the Parliament to disclaim
proposals concerning the unfolding of the referenda. The Court has been also
questioned to examine and to rule on the petitions on the way of organizing the
Central Electoral Commission and the election of its Chairman, on the right of
political parties to talke part at elections, on the way of conducting the electoral
propaganda, on the setting up of the new threshold of representation in the
Parliament (6% threshold of the number of all valid votes expressed throughout the
republic for supporiting the political parties, or other socio-political organisations
and electoral groups, and a 3% threshold of the total number of valid votes for
supporting the independent candidates). The Law of 22 September 2000 on the
election procedure of the President of the Republic of Moldova, the mechanism of
enforcement of the people’s initiative to revise the Constitution, was also submitted
to constitutionality review. Other issues with the same content have been
challenged at the Court.

Serious discrepancies between the President of the country and the Parliament
and their supporters on the form of governing, as mentioned before, had as a result
the adoption by the Parliament on 5 July 2000 of the Law on the amendment and
completion of the Constitution, by which a parliamentary form of governing has



been established in the country. As in pursuance to the amended Constitution, the
election of the President of the Republic by the Parliament should be held, but they
were blocked by the majority of the members of Parliament. In this case, as in
conformity with the constitutional provisions, the Constitutional Court examined this
situation and issued a positive Advisory Opinion on the ascertaining the
circumstances which justify the dissolution of the Parliament. This situation
permitted to the President of the Republic of Moldova to dissolve the Parliament of
the XI1V-th legislature and to set the date of 25 February 2001 for the parliamentary
pre-elections.

BcTtpeua B KoHcTuTyunoHHoMm Cype Poccuinckon depgepayum

28-29 anpena B MockBe Haxogunacb pgeneraunad KoHcTU-TyumoHHoro Cyaa
Pecnybnnkn ApmeHusa BO rnase c [lpea-cepateneM KoHcTutyumoHHoro Cyaa
ApMmeHuun I'. ' ApyTHO-HAHOM.

Deneraunto npuHan [lpeacepatens KoHctutyumoHHoro Cyaa Poccuinckon
®epepaumn M. B. Barnan. B xoae BCTpeun COCTOSSIOCb BCECTOPOHHee obcyxaeHue
HeKOoTopbIX MpobneM  KOHCTUTYUMOHHOro npaBoCcyaAuMs U MeXAYHapoAHOro
COTPYAHMNYECTBA MHCTUTYTOB CyAebHOr0 KOHCTUTYLUMOHHOIO KOHTPONS.

Cocrtoancsa Takxe oO6MeH onbITOM M MHPOpMaunen, paccMOTPEHbl BOMPOCHI
yrnybneHus mn pacwupeHms cesaszen mexay KOHCTUTYUMOHHbiMM Cyaamm Poccuu u
ApMeHUN, B 4ACTHOCTU, B 06/11aCTU COBMECTHbIX UCCNef0BaHUN U U34aHUS NPaBOBOM
nTepaTypbl.

E. I'. NMbipukoB
HayanbHuk oTaena
MeXXAYHapOAHbIX CBA3EeMU



KoHcTutyumoHHoro Cypaa
Poccunckon depepauumm.

III MexxayHapoaHas Hay4YHO-NpaKTuyeckas KoHdepeHUus.
MuHck, 31 masa - 1 mioHsa 2001 r.

31 mada - 1 mioHa 2001 r. B r. MuHcke coctouTcsa III MexayHapoaHas Hay4dHO-
npakTnyeckas KOH(depeHuns,  OpraHu3oBaHHas KOHCTUTYUMOHHBbIM  CyaoM
Pecnybnukn benapycb coBMecTHO ¢ cnonHutenbHbiM Komutetom CHI.

KoHdepeHums nocesiweHa npobnemMam mMmnieMeHTaumm HOPM MeXAyHapoAHOro
npasa (BKAOYas MexayHapoAHO-NpaBOBble aKTbl, MPUHATbIE B pamkax CHI).

IX MexxpayHapoaHana cyaebHas koH(pepeHUuUsN.
bypanewrT, 24-26 masa 2001 r.

24-26 mMasa 2001 r. B cronmue BeHnrpum bygpanewTe coctosanacb IX
MexayHapogHasa cynebHass KoHdepeHunsa Ha Temy: "Cyabl BbiClleW MHCTaHuuu IX:
BOMpPOCbl cyaebHOM He3aBUCMMOCTM", opraHmsoBaHHasa LleHTpoM 3a [eMoKpaTuio,
®oHaoM ceMbun @epT, BepxoBHbiM CynoM BeHrpum B coTpygHudyetBe ¢ CoOBETOM
EBponbl n EBponenckmnm cyaom no npaBam 4yenoBeka.

B pabote KoHdepeHUMM NpUHANKM y4yacTme 65 cTpaH UM MexXAyHapOAHbIX
opraHusaumn, 70 npeactasutenen KOHCTUTYUMOHHbLIX U BepxoBHbix CypoB. Ha
KoHdepeHumn 6binm npocnywanbl U obcyxaeHbl 24 aoknaga. OCHOBHbIMM TeMamu
obcyxaeHns ABNSNUCH:

"IcnonHeHne MeXAyHapoAHbIX MNpaBoOBbiX 06s3aTenbCTB: AeNneMMbl AN
HaUMOHaNbHOIMO0 KOHCTUTYUMOHHOro npasa", "PeweHumsa no Hambosiee CNOPHbLIM
Bonpocam: noarotoeka wu obHapopoBaHue", "CypebHas 6ecnpucTpacTHOCTb W
obwecTBeHHOe Bocnpuatne", "Cyaenckas 3Tnmka n 6opbba npoTtmB koppynumun",
"ConocTraBneHne HaunoHabHbIX lOpUAMYECKNX Npouenyp: K BOoNpocy O Bbigade".

B pabote KoHdepeHUMM nNpuUHAN yyacTme U BbICTYNMWUA  3aMecTuTesNb
reHepanbHoro cekpetaps Coeeta EBponbl NaHc-XpuctuaH Kprorep.

BecTHuK "KOHCTUTYUMOHHOE npaBocyane" byaet obpalwaTtbCa U K ApyrMm Temam,
ob6cyxaeHHbIM Ha KoHdepeHuun.

EBPOMNENCKAAl KOHBEHLUMA O NMPABAX HEJTIOBEKA U
BECNPUCTPACTHOCTb CYEU



JTrounyc Bunbaxabep
Mpe3upeHT EBpONEenckoro cyaa no npaBaM 4yesioBeKa
(opurvHan Ha aHIrNMMACKOM fi3biKe)

1. BBeaeHue

BecnpuctpacTtHOCTb cocTaBnsieT @yHAaMeHT CaMOro MOHATUS MpaBoOCyaAus W
cnpaBegnuBoro cyaa. MosatoMy HeyaAMBUTENbHO, YTO OHA 3aHMMaeT BMAHOE MeCTO B
rapaHTuax cobnwgeHnsa npoueccyasnbHbIX HOPM, 3akpenneHHblXx B EBponenckomn
KOHBEHLUMW O NpaBax 4yesfioBeka W B NpeueaeHTHON npakTuke EBponenckoro cyga no
npasaM 4yenoseka. YbexzaeHHOCTb ntoaen B 6€CnpucTpacTHOCTM NPaBoOCYyAUS JIEXUT
B OCHOBE TOro AOBEpUs, KOTOpOe rpaxaaHe A0/HKHbl UCMbITbIBaTb K CBOEN CyaebHOoM
cucrteme. TpeboBaHuMe o0 6ecnpucCTpacTHOCTM nMpaBocyaAMs BKAw4YaeT B cebs
cybbekTuBHble U Ob6beKTMBHble 3/1eMeHTbl. IMEeHHO nocnegHun U3 HUX 3aHUMaeT
OCHOBHOE MeCTO B npeueneHTHOM npakTtuke Ctpacbyprckoro cyaa B 3Ton obnactu u
Hanbonee o4yeBUAHbIM 06pa3oM CBSA3aH C 06LWECTBEHHbIM BOCMPUATUEM. DTO HALIIO0
CBOE BbIPpaXXeHWe B YYEHUM O BAXHOCTU BHEWHWUX MNPOABAEHUNA, OTpPaXKakwoLleMm
AABHIOK WCTUHY: NpaBocyaue AO/HKHO He MpOCTO CBeplaTbCHd, a CBeplaTbCs B
obLecTBEeHHOM BOCMPUATUN; MPUMEHUTENIbHO K HAacTosWeMy AOoKady €ee MOXHO
nepedpasuposatb cnegywowmMm obpas3oMm: cyabl AO0/MKHbI  6bITb  He npocCTo
6ecnpucTpacTHbl, OHW AOJIXXKHbI BOCMPUHMUMATbCA KaK TakoBble B 06LEeCTBEHHOM
co3HaHumn. Bbicokne TpeboBaHus, npepbsiBnseMbie K o06bekTMBHOCTM Cypa, Ha
NpakTMKe 4acTo NOopoXAarT 03ab04YeHHOCTb U KPUTUKY KakK BHYTPU, TakK U BHe
camoro cypebHoro opraHmsma. W Bce xe Cyay vypaetcs  COXpaHATb
nocnenoBaTesibHOCTb B CBOEM MoAxoAe, M K CBOMM BHYTPEHHMM MexaHumsmam Cya
npeabasnsieT TpeboBaHMa HE MeHee XeCTKue.

2. Nl'apaHTMKN, 3aKkpenneHHblie B KoHBeHUuun

B nyHkTe 1 cTtaTtbm 6 EBpPONENCKOM KOHBEHUMU copepxutcs TpeboBaHue o
«CnpaBeanvmeoM ... pazbupaTtenbCcree ... HE3aBUCUMMbIM U 6ecnpuCTpacTHbIM CyA0OM>»
npwu onpeaeneHnn rpaxxaaHckux rnpas n 06a3aTenbCTB UK B C/lyyae npeabsBieHns
yronosHoro o6suHeHuns. B gene «lMunepcak npotme benbrun» Cyn oxapakrtepusosan
noaxon K 6ecnpucrpactHocTM. O6bIYHO 6eCnpuCTpacTHOCTb O3HA4yaeT OTCYTCTBME
npegpaccyaka wnm  npeaB3satocTn. Ho B ero Hanuuum MOxXHO ybeamTbes
HeCcKonbkMMn cnocobamu. [lMpu 3TOM HeobXoAMMO MPOBECTU pasnyune Mexay
Cy6beKTUBHbIM NMOAX0A0M M 06bEKTUBHbLIM MoaxoAoM. lNpoBepka Ha Cy6bEKTUBHYIO
6ecnpmucTpacTHOCTbL COCTOMT B  TOM, 4To6bl nonpob6oBaTb BbISCHUTL JIMYHbIE
ybexaeHns Toro mamM MHOro CyabM B paccMaTpuBaeMoM gene. Bce 3HaOT, Kak Ha
npakTuke TpyaHo 6biBaeT nogkpenuTb pakTtamm ob6BMHEHME B NpeaB3saTocTn, n Cya
HeABYCMbIC/IEHHO 3aKJ/Il04YWU/I, 4YTO JuM4YHasas 6ecnpucTpacTHOCTb HalnyecTtByeT B
OTCYTCTBMW AOKa3aTeNbCTB MPOTMBOMOOXHOIO.

CNOXHOCTb  YCT@HOBJIEHMS  JIMYHOM  MpUCTpacTHOCTM  3actaBuna  Cypg
COCpeaoTouYnTb BHMMaHME Ha OOBLEKTMBHOM NOAXOAE, KOTOPbIA 3aK/K4YaeTcs B
HeobxoAMMOCTM  omnpeaeneHuss Hanmums  y  CyAbW  AOCTATOYHbIX  rapaHTum,
ncknvamwmx nbble 060CHOBaHHbIE COMHeHMS B ero 6ecnpucTpacTHOCTM.
ApyrMmMn cnoBaMu, YyuuTbiBas CJ/IOXHOCTb YCTAHOBMEHUS C AOJIKHOM CTeneHbto



A0Ka3aTeNbHOCTU AeNCTBUTENbHOM 6eCcrnpucTpacTHOCTU cyna, B cyaebHOW npakTuke
Mbl OPUEHTUPYEMCS Ha TO, MOXET N1 Cy[ BOCNMPUHUMATbCH KaK 6ecnpucTpacTHbIN.
NmeHHO 3aecb Cya BBeN Takoe MOHATUME, KaK BHELWHMEe MNpOosiBIEHUS; MO MHEHUIO
Cyna, 34ecb pedyb wWaeT O TOM [OBEpUM, KOTOpoe CyA [AO/KEH BHywWwaTb
06bWeCcTBEHHOCTN B AeMOKpaTuyeckoM obuiectBe. A To, cneayet /i COMHEHUS B
6ecnpmncTpacTHOCTU CcYUNTATb 06BEKTUBHO ONpaBAaHHbIMKU, 3aBUCUT OT 06CTOATENbCTB
KOHKpeTHoro gena. Cya npuwen K BbIBOAY, YTO B YrOJIOBHOM MPOM3BOACTBE, «XOTH
TOYKa 3peHuss O0O6BMHSEMOro BaXHa», OHa He ABNAeTca onpeaensiowen.
OnpenensoWwnM Xe B YrosloBHOM MPOM3BOACTBE SABMSETCA cneaytouee: MOXHO U
cymTaTb onaceHne 06BMHAEMOro B  MPUCTPACTHOCTM  CyAbU  OHBBLEKTMBHO
o60CHOBaHHbLIM. B AaHHOM cfiyyae ornaceHusl A0JIKEH MCMbITbiIBaTb HE TO/bLKO CaM
noaCyAUMbIA — 3TWM oONaceHus AOJ/DKHbl Ka3aTbCA pa3yMHbIMU  CTOPOHHEMY
HabngaTento.

Bonpoc o 6ecnpucrtpactHocTn paccMmaTtpuBasncs CyaoM B caMbiX pa3HOObpasHbIX
cutyaumsax. B 60nbWIKMHCTBE CNydYaeB BO3HWKAN BOMPOC O «CTPYKTYPHOM»
6ecnpuncTpacTHOCTK, KakK NMpaBuio B CBS3M C UCMOSIHEHMEM OAHUM U TEM XKE NNLOM
pa3nMyHbIX PYHKLUMIA Ha pa3HbiX 3Tanax Npou3BOACTBa, @ KpoMe TOro, Koraa cyabs
BbIMOHSAN T€ WAM WHble BHecyAebHble (YHKUWMM, KOTOpble MOrAM MNOBAUATb Ha
BbINOJIHEHNE UM CBOMX 0683aHHOCTEN CyaAbW, UM NPU HANUYUN Y CYyAbW OTHOLUEHUN
NOAYNMHEHHOCTU C IMLUAMKU, BOBIEYEHHbIMW B pacCMOTPEHME AeNna Ha Apyrux atanax,
WAM Korga OAHOM W3 CTOpPOH Aena BbICTynana WCNOJHWUTENbHass BNacTb.
BecnpucTtpacTHOCTb Takxe MoxeT O6blTb MnocTaBaeHa noh BOMpPOC, Koraa cyabs
noaaepxueaetr BHecyaebHble OTHOWEHMS C oaHoWM un3 CTopoH (06bl4HO B
rpa>kaaHCKmMx aenax) unm 3amHTepecoBaH B TOM WM MHOM mncxoae aena. HakoHeu, B
HEKOTOPbIX CUTYyaumsaxX COMHEHMA B 6ecnpucTpacTHOCTM cyda MOryT 6biTb CBS3aHbl C
nepCcoHannUsaMmM NMPUCSXKHbBIX UM UX NO3ULNEN.

Mbl pyKOBOACTBYEMCS CNneaylwmMM MNPUHUMMNOM: MNpu HanUM4yum A0CTOBEPHbIX
¢dakToB, roBOpSLWMX CTOPOHHEMY O6bEKTMBHOMY HabnwgaTento, 4YTo CyAbs WK
NMPUCSXHble He MOryT paccmatpumBaTtb Aeno abContoTHO HenpeaB3saATo, MOXeT 6biTb
rnocraeseHa Mo COMHeHMe uXx obbekTMBHass 6ecnpucTpacTHOCTb, AaXe ecnn ux
cybbekTUBHbIN HacTpon 6e3ynpedeH. Tak, B XoZe YronoBHOro pasbupaTtenbCrsa,
ecnn  Ccyabs y4yacTtBoBan B NoaArotoBke O6BMHUTENBbHONO akTa, CTOPOHHEMY
Habnwoapatento 6yaeT CNOXHO TnMOBEpUTb B TO, YTO Y HEro He BO3HMKIO
onpeneneHHoOro MHeHuUss 0 BMHOBHOCTM noacyammoro. Ecnu cyabss yyacTtBoBan B
CNeACTBEHHbIX AENCTBUSAX WAW B MPUHATUM Ha pocyaebHon Ccrtagmu peweHuin o
B3STUM NOACYAMMOro noA CTpaxy, XapakKTep TakKoro ydyactms u TpeboBaHus
COOTBETCTBYIOLLLEr0 3aKOHOAaTeNbCTBA byayT onpeaensTb, UMEKTCSA /I A0CTAaTOYHble
OCHOBaHMA ANS OnNaceHui B onpeaesieHHON NpeaB3sTOCTU C ero CTOPOHbI.

3. NMpeueneHTHana npakTuka Crpacbyprckoro cyaa

BONbWKMHCTBO Aenl KacanocCb BbINOSIHEHUSA OAHUM U TEM Xe JIMLOM WU Nuuamm B
X04e YyrosioBHoro pasbmpartenbcrBa pasfiMyHbIX CyAebHbiX PyHKUMIN, a Yalle BCero —
npeabiaywero yyactms Begylwero geno cyabu B paboTte obBMHeHUs, B npouecce
npeaBapuTesibHOro CNeacTBUS WM B MNPUHSATUM  peeHuMn O  3aK/It4YeHUu
noao3peBaeMoro noj cTpaxy Ao cyaa.



B nene «lluepcak npotuB benbrumn» npeacepaTtenb cyaa paHee BO3rnaBnsan
OopraH npoKypaTypbl, KOTOpPbIK 3aHWMasncs AenoMm obsuHsemoro. Cya cuyen, 4To
«ecnv nnuo, paHee 3aHMMaBlLUee B MpPoKypaType AO/MKHOCTb, B CUY KOTOPOM OHO
MOI/I0 MMEeTb KacaTeNbCTBO K paccMaTpvBaeMoMy Aefly, BNOCAeACTBUMM 3aHUMMaeTcs
NpoOM3BOACTBOM MO 3TOMY Xe AeNy B KayectBe cyabu, 06WECTBEHHOCTb MMeeT
OCHOBaHMA onacaTbCs OTCYTCTBMS C €ro CTOPOHbl AOCTATOYHbIX rapaHTuun
b6ecnpucrtpactHoctu». C apyron cTtopoHbl, Cya cuyen, 4To «He cnegosano 6bl
BAABaTbCH B APYryl KPamHOCTb M HacTamBaTb Ha TOM, 4TO ObIBLUME MPOKYpPOPCKMeE
paboTHUKN HEe MMEKT NpaBa HaxoAUTbCA B COCTaBe cyaa npu pacCMOTpeHuu Nbbix
Aen, KOTopble paHee paccnefosannucb Npokypatypon 6e3 mx HenocpeACTBEHHOro
yyactusa». Takon Hernbkuun, ¢dhopManncTtckun noaxon Bbi3Ban 6bl BO3MyLleHME B
cyAebHbIXx cuctemax psaa [oroBapuBalroMXCA CTOPOH, FAe 4acTo NpakTUKyeTcs
nepexoj COTPYAHMKOB MPOKypaTypbl B cyA. KaccaunoHHbI cya benbrun ybeauncs B
TOM, 4YTO B [AaHHOM Jene cyAbsi He 3aHMMan KakoM-TO JIMYHOM NO3MUUM N He
y4yacTBOBas JIMYHO B KaKuUX-NMbo [AencTBMAX B paMKax [O3HaHMA MO JIUHUK
NpoKypaTypbl, HO EBPONENCKUI CyA nMpuU3Han, 4To OH Cbirpan onpeaesieHHY posb B
paccMOTpeHuu Jdena, W no3toMy  6ecnpucTpacTHOCTb Ccyaa noa  ero
npeacenatesibCTBOM «Morsa 6bl NOKasaTbCa CNOCOH6HOM Bbi3BaTb COMHEHUS».

Ncxoas w3 BbllenpuBeAEHHOro npeuefeHTa MOXHO CKasaTb, KaK  yXe
yKa3blBasnoCb Bblle, 4YTO K CyAbsM, OblBWUMM B MpOW/IOM COTPYAHUKaMU
NpoKypaTypbl, MNpeabsaBAATCA XecTkne TpeboBaHudA. [ocTaToyHo, 4TO6bl OHM
«CbIFpanu onpejesieHHY poJsib B pacCMOTpeHun aena». MOXHO C YBEPEHHOCTbH
yTBeEpXAaTb, 4YTO Takue BblCOKMe TpeboBaHWs BMoOJSIHE oOnpaBAaHbl CaMUM
xapaktepoM dyHKLUMN NpoKypaTypbl B YrOJIOBHOM MnpoLecce.

Heckonbko WHas cuTyaumss BO3HWKaeT Toraa, Korga cyabs, BeAylwUA paeno,
paHee 6bln1 CBsi3aH C NpoBeAeHWEM YrosIOBHOrO paccnenosaHus. B gene «bynyt
npoTuB ABCTpuUM», rAe y4dacTme Ccyabu B paccnenoBaHum 6bl10 OorpaHUYEeHHbIM Mo
BPEMEHM M 3aK/K4anocb B TOM, YTO OH AOMPOCWU ABYX CBMAeTenen, Korga OH He
nMen BO3MOXHOCTU OLEHWUTb AoKa3aTenbCTBa NO Aeny u He 06sa3aH 6bin NpuxoauTb
K kakum-nmbo BbiBogaMmM, Cya cyen, 4TO oOnMaceHus 3asaBuTens No NoBOAY
NMPUCTPACTHOCTM KOMMNETEeHTHOro HauWOHaNIbHOrO Cyza He MOryT paccMaTpuBaTbCs
Kak 06beKTMBHO 060CHOBaHHbIE.

OnpepeneHHble NpobaeMbl MOryT BO3HMKHYTb B TeX Cny4asiX, Korga cyabsi paHee
BbIMONHAN DYHKUMM cnenoBaTens no paccmatpupaeMomy mm geny. Kak ykasan Cyg,
MOXHO C MOHMMAHWEM OTHECTUCb K TOMY, 4YTO «06BUHSAEMbIA OLWYTUT HEKOTOopoe
Heyno6CTBO, YBMAEB B Kpecne CyAbu, NPpU3BaHHOIMO paccMoTpeTb 06BMHEHUS NPOTUB
Hero, TOro e 4esioBeKa, KOTOPbIM pacrnopsagusics 3aK4unTb ero noj CTpaxy Ao
CyAa M HEeOAHOKpaTHO AonpawuvBan ero B XoAe npeaBapuUTeNlbHOro CNeacTBus».
Takon cyabsi 3HAaKOM C AefiOM BO BCEX AeTansxX M MOXeT CbIrpaTb KJKOYEBYH pOJib
npu paccMOTpeHUW fena B Cyde W [axe WMeTb ornpeaeneHHoe C/oXuBLleecs
MHeHue. TakmMm obpas3oM, B Aene, Koraa O4HO M TO Xe NMUO CHayana BbINOSIHAN0
dyHKUMKM cnepoBaTens, a 3aTeM — OAHOro M3 cyaen B 6ebrmMmckoM yroloBHOM cyae
NnepBOM MHCTAHUMU, N ero y4yacTue B npeaBapuUTeslbHOM CNeacTBUMU, rAe OTCYTCTBYeT
COCTS3aTeNIbHOCTb, «cKopee BCero, 6b1n0 AOBOJIbHO 3HaunTENbHbIM>»,
6becnpucTpacTtHOCTb cyda Morna 6bl nokasaTbCs 3asBUTeNto CNOCOOHOM BbI3BATb
COMHeHusa. Cya Takxe He ybeaunu p[osoAbl MNpaBuUTeNbCTBa, Kacawwmecs
NpakTU4YeCKUX MNOCNeACTBUMN YCTAHOBNEHUSA >XECTKOro pasgeneHus Mexay ABYyMS



cnyx6amm B yC/I0BMSIX OFpPaHMYEHHOCTU KaApOBbiX pecypcoB. [loroBapuBatowmecs
CTOPOHbI 06513aHbl OpraHNM30BbIBaTb CBOW NPaBOBble CUCTEMbI TakUM 06pa3om, 4TobbI
obecneumBaTtb cobnogeHne TpeboBaHuM nyHkTa 1 ctatbn 6, U «6eCNpUCTPACTHOCTb,
6e3yCcnoBHO, BXOAUT B YMNCO 3TUX TpeboBaHMM».

Mo peny <«®ein npotms ABCTpUM» CyAbs OKPYXHOro cyaa y4yacTBoBaa B
paccnegoBaHuUM NMWb B OFPAHMYEHHOM CTeneHun, 3aHnMascb cbopoM MHMOpMaLUnN K
aonpawmeas cBuaeTenen no nopyyveHumio cnegosatensa. Cyn cuyen, 4YTO pas/iNyHble
cneAcTBEHHble AENCTBUS MO CBOEMY XapaKTepy He no3sonunam 6bl byayuiemy cyabe
3apaHee cocTaBuTb cebe onpeaeneHHoe MHeHWe No cylecTBy Aena. o xapakTepy u
06beMY 3TU CNeACTBEHHble AENCTBUS OTIMYANUCL OT TeX, KOTOpble MMenu MecTo Mo
neny «[e Ky66ep npotuB benbrum», u onaceHusi, KOTOpble MOr WCMbITbIBATb
3asBuTENlb NO MNOBOAY MNPUCTPACTHOCTU CyAbW, HE MOMAM CYUTATbCS O6BHLEKTUBHO
onpaBAaHHbIMWU. AKTUMBHO BbICKA3blBasiCb B MNOAAEPXKKY 3TOr0 peleHus, cyabs
MapTeHC yKasasn, 4To onpeneneHue Toro, HacKosibKo 06beKTMBHO 060CHOBAHHbLIMU
ABNSAOTCS onaceHMss NO noBoAy MPUCTPAcTHOCTU, 3TO He MNpoCTO BOMNPOC
AO/HKHOCTHOM MPUCTPACTHOCTU, HO M OMpeaeneHHOro MHTepeca, MOCKOJSIbKY peudb
340eCb uAeT He TOoNbKO O JA0Bepuu, KOTOpoe AO/MKHbl BHyWaTb CyAbl, HO W
3auHTepecoBaHHOCTM obwecTBa B HaaMuMM pauMoHanNbHO OpPraHM30BaHHOM W
CNa)xeHHO (YyHKUMOHMpyowen cyanebHonm cuctembl. OH YNOMSHYNA MNpakKTuyeckue
npenMMyLecTtsa KOMNAKTHON CUCTeMbl HEGONbLWIKMX CyAO0B, rae Ha MECTHOM YPOBHE U
6e3 6onbwnx GMHAHCOBbLIX 3aTpaT MoOrnmM 6bl paccMaTpuBaTbCA M FPpa)KAaHCKue, U
YronoBHble Aena, He npeacTaBnastowme 60blON BaXXHOCTW.

Mo TeM genam, rae A0 Havana pasbupaTtenbCcTBa CyAOM AaBasiMCb CaHKUMKM Ha
coaepxaHue noa crtpaxen, Cya ykasblBaeT, UTO caM no cebe ToT dakT, 4YTO Cyabs,
BeAyLWWA [eno, MNpUHMMan TakxXe onpefesieHHble pelweHnss Nno HeMy A0 ero
NOCTYN/IeHNs B CyA4, BKJO4Yash CaHKUMWM Ha npeaBapuTeNnibHOe 3ak/luyeHue, He
MOXET CUYMTATbCHA AOCTAaTOYHbIM, 4YTOObl CAYXWTb OCHOBaHMEM A1 OMNacCeHui Mo
noBoAy nNPUCTPACTHOCTM Ccyabu. Tak, B [aTCKOM CUCTEME TMpU  BblHECEHUU
NOCTaHOBMEHUS O 3akK/JYEeHMW MoA4 CTpaxy A0 cyda cyabs B obuweMm Buge
3HAKOMUTCS C MMeLWKUMUca MaTepuanamm gena c TeM, 4Tobbl yAOCTOBEPUTLCS,
nMerTCca M y nonuvumu prima facie ocHoBaHus ans onaceHun. opo3peHue u
odumumanbHoe yCTaHOBNEHWE BMHOBHOCTM — 3TO He OAHO M TO Xe. Ho, y4ymuTbiBas
obcToAaTenbCTBa AAaHHOMO KOHKPETHOro JAena, 3aKoHOoAaTesbCTBO, HAa OCHOBAHMUMU
KOTOpPOro Cyabsl NPpUHUMal peLlleHns 0 3aKYeHnn noh ctpaxy, Tpebosano oT Hero
YAOCTOBEPUTBECA B Hannumm <«ybeamTenbHO NOATBEPXAAKOLWMXCA MOAO03peHun». B
pa3bsiCHEHUM 3TON (QOPMYIMPOBKM YKasblBasoCb, UYTO <«AO/DKHA WMMETbCS BMNOJIHE
o4YyeBMAHASA SAICHOCTb» BUHbI. [pyrMmMu C/ioBaMu, pasHmUa Mexay BOMPOCOM, KOTOPbIA
CyAbs Ao/HKeH 6bln pewaTb Ha CcTaguMm CNeacTtBus M 3aTeM Ha crtagum cyaebHoro
pasbupatenbcrea, 6bLia TpyAHO O0CA3aeMON, WU B CUAY 3TUX 06CTOATENLCTB
6ecnpncTpacTHOCTb Cyabu Morna 6bl NokasaTbCs CNOCOOHOM Bbl3BaTb COMHEHUA. He
6bI10 yCTaHOBNEHO TakuX 0Cobbix obctosaATenbctB B pgene «CeHT-Mapum npoTuB
®paHumun». 3aecb YneHbl 06BMHUTENBHOW NanaTtbl, yTBepAMBLUME NOCTaHOBIEHMe 06
OTKase B xoaaTancree 06 ocBob6OXAeHMW, BNOCIeACTBMM y4acTBOBa M B 3acefaHnm
anennsiuMoOHHOro cyaa, Ha KOTOpoM 3asBuTento 6bi1 BblHeceH npurosop. Cya
OTMEeTW/, 4YTo O6BMHUTENbHasd nanata orpaHudMnacb JUMWb KPaTKOM OLEHKOW
nMetrowmxcsa dhakToB no geny, ¢ TeM 4ytobbl prima facie yctaHoBUTb 060CHOBAHHOCTb
NOAO3PEHUA MNONMLMM B TOM, UYTO 3asABUTENb MOXET CKPbITbCSA. YyacTue cynen B



nocneaywweMm nmnpuHATUM  pelleHns  anennsuMoHHOro cyga He noaopsasno
6ecnpucTpacTHOCTU 3TOro cyaa.

Bonpocbl N0 noBoAy <«CTPYKTYpHOM» 6eCcrnpucTpacTHOCTM BO3HMKAKT U TOoraa,
Korga OAHO M TO Xe Aeno ABaxkabl paccMaTpuMBaeTcs CyAOM B OAHOM M TOM Xe
CoCTaBe, HanpuMep, Korga nocse anennsuuoHHoro pasbupaTenbcTBa Aeno
HanpaBnseTCca Ha NMepecMoTp B TOT Xe& CaMbll HMXECTOSALWNIA CyA, KOTOPbIN TEM Xe
COCTaBOM CyAeW BblHEC MepBOHayasibHOE pelweHue Mo HeMy, WAM Koraa Cya,
KOTOpbIM paccmaTpusan Aeno 06BMHSAEMOro 3a04HO, TEM Xe COCTaBOM BMOCneaCTBUU
BeAeT NPOU3BOACTBO MO Aeny B ero npucytcremn. Cya cuyen, 4to U3 obs3aTenbcrBa
nposiBNSaATb 6ecnpucTpacTHOCTb Henb3s BbiBeCTM obwee npaBuao O TOM, 4TO
BbILLECTOSALWMM CyAa, OTMEHSWUA aaAMUHUCTPATUBHOE WM cyaebHoe pelleHune
o653aH nepenaTb Aes10 HA NepecMOTpP B UHOM HOPUCANKLUMOHHBIN OpraH UM B opraH
TOM Xe BeAOMCTBEHHOM NMPUHAANEXHOCTU, HO AEUCTBYOWNA B NHOM NEepCOHasIbHOM
cocTtaBe. He ycMmaTpuBaeTcsi OCHOBaHWM ANS 3aKOHHbIX MOAO3PEHMKM B TOM, 4TO
CyAbW, MPUHMMABLLUNE yYaCTUE B MPUHATUM NEPBOro peLlleHns, TakXXe y4yacTBYIOT 1M B
NPUHATUK BTOpOro. bonee Toro, ecnu 6bl Cyay Kaxabl pa3 npuxoansiocb 6ol MEHATb
CBOM COCTaB pA/s19 MNOBTOPHOrO pacCMOTPEHUSA Jena nuua, paHee OCYXAEHHOro
3a04HO, Takue nmua nMmenn 6bl NpenMyLecTBo nepes TeMun NOACYAUMbIMU, KOTOpbIE
NPUCYTCTBOBaAM Ha CBOEM Mpouecce C CaMOro Hadana, MOCKOJIbKY OHW TaKuM
obpa3oM nony4varT BO3MOXHOCTb [0b6UTbCA MOBTOPHOro pasbupaTtenbcrea B
CyAebHOM MHCTaHUMM TOro Xe YpOBHSA. Takas npakTuka nuvwb 3aMegnuna 6ol
dyHKUMOHNpPOBaAHNE cyaebHON CUCTEMBI.

C Apyron CTOpOHbI, B TexX cay4yasix, Korga coctaB anennsaumMoHHOM MHCTaHUUN TOT
Xe, UTo M cyaa, BblHecwero obxanyemoe peweHune, ero 6ecnpmcTpacTHOCTb MOXeET
6bITb MOCTaB/eHa NoA BOMpoC. Tak, ecnn cyabs npeacefatenbCcTBOBan B cyae, rae
NPUHMMANOCh peleHne no xoaatancTtey o6 oOTMeHe npeablaywero peleHus,
BbIHECEHHOI0 MM CaMWM, OMNaceHuns 3asiBUTENS C 06 bEKTUBHOM TOYKWN 3pEeHUS BNOJIHE
onpaBAaHHbI.

Heckonbko WHOW BbIFASAUT CcUTyauus B Aene, rae CcyAbs ydacTBoBan B
3acefaHnn B OTHOLWEHUW HECKOSIbKUX MNOACYAUMbIX, HO MO TeM >Xe 3MNmM304aM,
KOTOpble paccMaTpumBaiMCb B Xo4e NocCiefylowero npouecca, a B xone NepBoro
pasbupaTtenbCTBa OH HasBana NOACYAMMbIX MO BTOPOMY MpoLeccy coyyacTHukamu. B
Taknx o6CTosATENbCTBAX OYEBUAHO, 4UYTO Yy Ccyabu CHOPMUMPOBANOCb MHEHME Mo
CyliecTBy BTOporo pasbupaTtenbcrBa elle A0 ero Haydana, M onaceHus 3asBuTenemn
Nno NoBoAy NPUCTPACTHOCTU CyAbM MOMAM CYUNTATBCA 06BEKTUBHO 060CHOBAHHbLIMMU.

Mpobnema <«CTpyKTypHOM» 6eCnpucTpacTHOCTU MOXeT BO3HMKHYTb W TOraa,
Korga cyabsi paHee 6bl1 npuyacTeH K BonNpocam, pacCMaTpuBaeMbIM B Cye, HO He B
KayectBe cyabu. Tak, uneHam [ocyaapcTtBeHHoro coseTa Jliokcembypra 6bin0o
NOPYYEHO BbICKA3aTbCsl MO NOBOAY 3aKOHHOCTM HOPMATMBHOIO akTa, KOTOPbIA OHU
y)Xe paccMaTpuBanm Ha 3TOT NMpeaMeT B KayecTBe KOHCYJ/IbTaHTOB, U OpraHusaums-
3a8BUTENb MMeNla BCe OCHOBaHMSA onacaTbCsd TOro, YTO OHKM 6yayT owyuwaTtb cebs
CBSI3@aHHbIMM CBOMM nMpeabliaywmM peweHueMm u, TakuMm o6pa3oM, WMenuchb
OCHOBaHUSA AN COMHEHUWN B «CTPYKTYPHOMN» 6€CnpuUCTpacTHOCTU AaHHOro cyaebHoro
opraHa. Cya, TeM He MeHee, yKasal, YTO HW B cTaTbe 6, HN B APYIMUX MOSIOXEHUAX
KoHBEHUMN He coaepXuTtca obsasaTenbcTBa A8 rocydapcTtBa NpUAEpPXMBaTbCA Tex
WIN NHBIX TEOPETUYECKUX KOHCTUTYLMOHHbIX KOHUenuuin. B aene, rae oaHO U TO Xe
nvmuo  6biN0  nNpeacefaTteneM  3akoHOAATENIbHOrO  OpraHa, MnpuHSABLWIEro njaH



pa3Butus, U cyaebHoro opraHa, paccMaTpuBaBLIEro XxXoaaTawcTBo 3asaButens o6
obxanosaHun nnaHa, Cyn otMeTun, 4yto ntoboe HenocpeaCTBEHHOE YydacTue B
NPUHATUM 3aKOHOAATENbHON0 WMAM NOA3AKOHHOINO0 akTa AOCTAaTOYHO AN Hanmuus
COMHeHMN B cyaebHon 6OGecnpucTpacTHOCTM nuMua, KOTOPOMY BMOCNeACTBUM
NpUXoAMUTCS pa3spewatb Crnop O HaaMyMu MpPUYMH  paspellaTb OTCTynJeHue OoT
(OopMyNMpOBKN AAHHOI0 3aKOHOAATENbHOro UAM NOA3AKOHHOIO aKTa.

Bonpoc o0 TOM, MOXeT num 6ecnpucTpacTHOCTb CyAbW ObITb noaBeprHyTa
COMHEHMID BBMAY €ro B3aMMOOTHOWEHWA C OAHOM U3 CTOPOH, 4acTo
paccMmatpuaeTcs CyaoM C TOYKU 3pEHUS HE3aBUCMMOCTM U 6ecnpuCTpacTHOCTU. DTU
B3aMMOOTHOLIEHUS MOTYT 6biTb «CTPYKTYPHbIMMU>» UM nepapxumyecknmm. Hanpumep,
B LENOM psage Typeukux JAen MNpucyTcTBue BOEHHOro cyabum B coctaBe Cyaa
rocyaapcTtBeHHon 6e3onacHOCTM 6blN0 pacueHeHO Kak HapyweHume n. 1 cr. 6
KoHBeHUMK. XOTA CTaTyC Takux CcyAen p[gasan  oOnpefeneHHble  rapaHTuu
HE3aBMCMMOCTM M 6eCcrnpuCTPacTHOCTM, OHU HaXoAMINCb Ha Cnyxb6e B BOOPYXEHHbIX
cunax, NOAUYMHSAWMXCA WCNOAHUTENbHON Bfactn, M 6blaM CBA3aHbl BOWMHCKOM
avcumnnmHon. [paxkaaHckve nuvua, nNpuBJeKaeMble K OTBETCTBEHHOCTM 3a
pacnpocTpaHeHue nponaraHabl, Harnpas/JeHHOW Ha noApblB rOCyAapCTBEHHOM
6e3onacHOCTM, NO BMOJIHE MNOHATHbIM MNpuynHam O6blIM He B BOCTOpre OT
nepcneKkTMBbl Npouecca C y4acTMeM BOEHHOro cyabu. OHM MMenu BCe OCHOBaHUSA
onacaTbCsl, YTO TaKOM Cy[ OKaxeTcsa Mo 4Ype3MepHbIM BAMAHUMEM coobpaxkeHun,
KOTOpble He MMEIT HM4Yero obuwero ¢ CywecTsoM gena.

Cya npuwen K 3aK/al4YeHU0 0 TOM, YTO B TeX C/fy4dasax, Koraa B COCTaB cyaa
BXOANT /MU0, 3aHuMMawuwee MNoAYMHEHHOE MOJI0XEHME C TOYKM 3pEeHUst ero
06s3aHHOCTEN W [O/MKHOCTM MO OTHOWEHWUI K OAHOM W3 CTOPOH, YYaCTHUKWK
npowuecca MOryT UCnbiTbiBaTb 06OCHOBAHHbIE COMHEHWUSI B HE3aBMCMMOCTU AAHHOrO
nuua.

B uenom pspe pgen, kacawowmxca pasbupartenbCTBa B BOEHHbIX TpubyHanax
CoeanHeHHoro KoponesctBa, Cya OTMETWU, YTO BOEHHOCNYXaWWMN, HasHa4dalowmm
3acenaHune TpubyHana, cbirpan BaXHEWLWY poJfib Ha CTOPOHE O6BUMHEHMUS, @ TaKXe B
Ha3HayeHun 3acepaHus TpubyHana, ¢opMMpoOBaHMM ero cocrtaBa, B OpraHmsaummu
06BUHEHUS M 3aWMTbl BOEHHOCHYyXawmx. Bce uneHbl BOeHHOro TpubyHana
HaxogMnncb B MOAYMHEHHOM T[OJIOKEHUM MO OTHOLWEHUIO K HasHadawowemy
3acefaHnst BOEHHOCyXaweMy U MNOAYMHANMCL €My Mo cnyxbe. B Takux
obcTosATeNbCTBAX  COMHEHUS  3asBuTens no  noBoAy  He3aBUCUMOCTU U
6ecnpucTpacTHoCTM cyaa Mornm O6biTb 06bEKTMBHO oOnpaBAaHHbIMW. B pgene
«[AnkTapac npoTtmB JIUTBbI» npeacedaTenb KOMNErMyu Mo YrosoBHbIM Aeniam
BepxoBHOro cyga nodan KacCauMOHHYK Xanoby Ha peweHune anenisaunMoOHHOWN
WHCTaHUMN C XOA4aTaMWCTBOM O BOCCTAHOB/IEHMW peLleHuUs nepBor MHCTaHumu. OH
Takxe chopMmmpoBan cyl W HasHaumn goknaguuka. Cya cyen, 4yTto B cnyyae, Koraa
npeacepatesb Ccyga He TONbKO MNpUHMMaeT K pPaCCMOTPEHMIO  XO4aTancCTBO
NpoKypaTypbl, HO TakKxXe, B [AOMOJIHEHME K CBOMM OpraHuM3auMoOHHbIM U
ynpasseH4YecknMm yHKUMaM, popMupyeT cyd, C 0O6BbEKTUBHOM TOUKMN 3PEHUS HENb34
CKasaTb, 4YTO MMEKTCS AOCTAaTOYHble rapaHTUM, UCKIYaKLWNMe 3aKoOHOMEpHble
COMHEHMS B OTCYTCTBMM HEHAANeXallero AaBneHus.

Cya He nponaeT ak3aMeH Ha 0b6beKTMBHYK 6ecnpucTpacTHOCTb M Toraa, Korga
CyAbs MMeeT B paccMaTpuBaeMoM jJefie NIMYHbIM UHTepec. B pgene «[JeMukonu
npotme ManbTbl» [lanata npeactaBuTenen ManbTbl, KOTOpas npoBoauna



pa3bupaTtenbCTBO NO Aeny 3asButens, He bbiia 6ecnpucTpacTHOW, MOCKONIbKY ABa
ee ufleHa, KoTopble y4yacTBOBa/lM B pa3bupaTenbCrBe, paHee NoABeprincb KpuUTuke
B CTaTbe, KOTOpas M cocTtasnsia npegMeT npegnosaraemMoro rnpasoHapyweHus. Ewe
OAVMH CXOAHbIM Ccny4Yan: AucuumnanHapHble pasbupatenbctBa B Accoumauumu
MeaAULUMHCKNX paboTHMKoB ®paHuMM MO NOBOAY BblAayu pa3pelleHMs Ha OKasaHue
HEOT/IOXXHOM MeAUMUMHCKOM nomowmn. YneHbl ob6enx KOMWUCCUW, rae npoBOAMIIUCH
pasbupaTtenbCcTBa, NoaAepXuBasau CBS3M C OpraHmM3aumsiMm, KOTOpble COCTaBASN
NPSAMYK0 KOHKYPEHLMUIO 3asaBUTEND, WU MO3TOMY HM OAHA W3 KOMUCCUMN He Morna
paccMaTpuMBaTbCs B KayecTBe «b6ecnpucTpacTHOro cyaa» no CMbICAy CcTaTbu 6.

MpobneMbl B 3TON chepe MOryT 6biTb CBSI3aHbl U C COCTAaBOM CyAa MPUCSXKHbIX.
Tak, B gene «XonbM npoTtums LUBeunn», roe nNatb M3 AEBATU MNPUCSXKHBbIX Oblnn
aKTUBUCTaMMU MNOAUTUYECKON MapTUKN, WMEKLWEN TeCHble CBS3M M  OTHOLUEeHUS
COBCTBEHHOCTU C M3AaTeNnbCTBOM MOACYAMMOro, onaceHus 3asiBUTens no nosoay
He3aBUCUMOCTU U BecnpucTpacTHOCTU cyaa 6binm 06BbLEKTUBHO OH6OCHOBaAHHbIMU. B
aene «Mynnap npotue CoeanHeHHoro KoponescTtBa» 3asiBUTE/Ib CETOBAsNA Ha TO, YTO
NPUCYTCTBUE Cpeaun MPUCSXHbIX COTPYAHMKA OAHOr0 M3 ABYX MlaBHbIX CBUAETeNnewn
06BMHEHNS 03Ha4ano, 4YTO CyAd, B KOTOPOM paccMaTpuBanoCb AeNno, He Mor
CUMTATbCA HE3aBUCMMbIM M BecnpucTpacTHbIM. o MHeHuto Cyaa, 3HaKOMCTBO 4/1eHa
cyha C O4HUM U3 cBuAeTesnen No Aesy BOBCE He 3HAYUT, YTO OH ByaeT C NO3UTUBHbLIM
npucTpacTmMeM paccMaTpuBaTb MOKasaHUA AAHHOro JiMua. XapakTep TaKoro
3HAaKOMCTBa W ero BO34encTBMe Ha 6ecnpucTpacTHOCTb cyaa creayeT OoueHMBaTb
MHOMBMAYANbHO, MNPUMEHUTENIbHO K KaXAOMy KOHKpeTHOMY JAeny. YuuTbiBas
dakTonornto pgena, Cya cyen, 4YTO HET HUMKAKOWM YBEPEHHOCTUM B TOM, U4TO
06beKkTMBHLIN HabnwaatTens npuwen 6bl K BbIBOAY O TOM, YTO AAHHbIN MPUCSIKHbIN
6bin 6bl CKIIOHEH BepuTb CKopee cBoeMy paboTopatento, yem CBMAeTeNto 3alluThbl.
Kpome Toro, noMmMMo Hero B pasbupaTtenbCcrBe ydacTBoOBano euwe 14 npucsixHbiX, m
MM 6b1I0 onpeaesieHHbIM 06pa3oM  yKas3aHO, UYTO OHWM AO/XKHbl HenpeaB3sTo
oLeHMBaTb AOCTOBEPHOCTb NOKAa3aHUMN BCEX CBUAETENEN.

B Tpex cny4yasx Bonpoc o 6ecnpucTpacTHOCTM BO3HWUK B CBS3M C OOBBUHEHMEM
MPUCSXHbIX B pacu3ame. B pene «Pemnm npotus @OpaHumm» TpeTbe AUUO
yAOCTOBEPUIO B MUCbMEHHOM BMAE, UYTO OHO C/blWano OT OAHOr0 U3 MPUCAXKHbIX
npusHaHue B pacusme. CaMm 3asButenb npoucxoanmt m3 CesepHon Adpuku. Cya
NMPUCSHXKHbIX B AenapTaMeHTe POHa cyesi, YTo OH He MoXeT oduumanbHO MPUHATb K
cBefeHunto cobbiTnsa, SKobbl MeBLIME MECTO BHE ero CTeH, U He NPUHAN Kaknx-nmbo
Mep Ans npoBepku o6BuHeHUs. EBponenckmn cyn cden, 4to KOHBeHUUS
«yCTaHaB/nBaeT o0643aTenbCTBO AJ19 KaXAoro HauuMoHanbHOro cyza npoBepsSTh,
ABNSIeTCA /I OH B CBOEM HACTOSLWEM COCTaBe <«HEe3aBMCUMbIM CyAOM» MO CMbICNY
[n.1 cT. 6], ecnn 3TO oCnapuMBaeTCs Ha OCHOBaHWW, KOTOpPOe He npeacTaBnsieTcs
3aBeAO0MO /INLWEHHbIM OCHOBaHUN». Takon NpoBepKM npoBeaeHo He 6bls1o, B CBSA3MK C
yem 3asaBuTeNnb ObL1 AMWEH BO3MOXHOCTU A06UTbCS WUCMpaBNEHUA CcUTyauuu,
npotuBopevawen KoHBeHuun. B cBoeM 0CO6OM MHeHUM cyabst Top BuibSnbMCOH
oTMeuan: «ecau npegnosiaraeMoe HapylleHne paccMaTpuBaTb B COMOCTaB/IEHUU C
TeM, C YeM MOBCEeAHEBHO CTasikMBaloTCs B cBoel paboTe cyabu M aaBoOKaTbl, MHe
npeacTaBfiseTcs o4eBUAHbIM, YTO OHO HAZAYMaHHO M He MOr/I0 OKa3aTb BO34ENCTBUS
Ha NpUroBop, AaxXKe ecnn cYnTaTb, YTO haKTbl, U31araeMble 3asiBUTENEM, BEPHbI».

C apyron crtopoHbl, Cya He ycMOTpen HapyweHuss B TOM, eCin cyabe OT
MPUCSXKHbIX Nepefann 3annMcky O TOM, UYTO cCpeaun MNpPUCSXHbIX MNPOSBASAKTCS



«pacucTckme HactpoeHus». Cyabs pewwnn pas3obpaTbCsa C TaKUM YTBEPXAEHUEM,
BbICTYMMB C  BblAEpXaHHbIM B  XECTKUX  (GOpMyNMpoOBKaxX  3asiB/IEHUEM,
npeaBapuTesibHO MOCOBETOBaBLWIWCL C MNpeacTaBuTenssMm CTopoH. Ero 3asBneHue
6bIN0 «SCHbIM, A€TaNbHbIM U KpacHopeunsbiM». M3yums dakTbl, Cya 3aKA4UYMA, UYTO
C TOYKW 3peHuns ctatbh 6 3TOro 66110 BNOMHE AOCTATOYHO ANS TOro, YTobbl pa3BesaTb
0bbeKkTMBHbIE CTpaxun U coMmHeHus. Cya npuwen K MHOMY BbiBOAY B Aene, rae 4sieH
cyfa MPUCSXHbIX noAasn 3arnucky O TOM, YTO C/iblwan OT ABYX APYIUX MPUCSXKHbIX
«IBHO paCUCTCKME 3aMeyaHuss U WyTkn». [puUHAB BO BHMMaHMe 06CTOSATENbCTBA
aena, T.e. ropa3ao 6onbwyo 060CHOBAHHOCTb U CEPbE3HOCTb YTBEPXAEHUN, YeM MO
neny «[lperopy npotme CoeanmHeHHoro KoponesctBa» (rae xanoba 6bina
HEeKOHKpeTHOM W pacnnbiBYaTton), Cya cuyen, 4YTO YyKasaHus, [AaHHble Cyabewn
MPUCSXHbIM, He MOrnM pa3BesaTb OO60OCHOBAHHOMO OWYLEeHUsS W OrnaceHus
NMPUCTPACTHOCTM, Bbi3BaHHble 3anUCKOW. Mpun HanMuMM Cepbe3HOro yTBEPXAEHUS O
TOM, YTO 3asiBUTESIb MOXET bbITb OCYXAEH M3-3a CBOEN HALMOHANbHOCTU, CyAbs, NO
MHeHuto Cypa, ponkeH 6bln npopearnpoBaTb 6o0siee 3HEPrnyHo, a He NpocTo
3apyymMTbCs pacriblBY4aTbiMM 3aBEPEHUSAMU MPUCSXKHBIX O TOM, 4YTO OHWM MOryT
3abbITb O CBOMX nMpeapaccyakax W paccMmaTpuBaTb AeNno TOAbKO MUCxoas U3
MaTepuanoB gena. He caenas 3Toro, cyabs He obecneumsn AOCTAaTOUHbIX rapaHTUM
AN Toro, 4tobbl UCKNOUYUTL No6ble 06BEKTUBHO 060CHOBAHHbLIE UM ONpaBAaHHbIE
onaceHus B OTHOLUEHWN NpeaB3aToCTU cyaa.

DT Tpu Aena roBopAT O TOM, YTO KoOrga AenakTcs YyTBepXAeHMs O
MPUCTPACTHOCTM MPUCSXKHbIX, AN8 TOro, 4tobbl YyAOBNETBOpPUTb TpeboBaHUAM
06beKkTMBHOM 6eCcnpuCcTpacTHOCTU, CyA AOJ/IKEH MNPUHATb onpeneneHHble Mepbl ANS
NpPoOBepKN WCTUHHOCTU YTBEpXAEeHWKU, HO Jeno <«Pemnu npotuB @paHumm»
yKa3blBaeT, 4YTO Cya He MOXEeT CMNOKOMHO WrHOpWpoBaTb Aa)e A0BOJIbHO LWaTKue
06BMHEHUNS. DTO cooTBeTCTBYeT TpeboBaHMAM obbekTMBHOro noaxoga. lMocne Toro,
KaK yTBepXAeHue caenaHo, socnpusatne ob6beKTUBHOIO Habnwaatens nogsepraercs
BO34ENCTBUIO, M MNO3TOMY cyA 06s3aH pa3BeATb MOPOXAEHHble TakuM o0b6bpa3oMm
COMHEHMUSI.

HakoHeu, B agene, rae cya pabortan noa npeacenatenbCTBOM L@, C KOTOPbIM
3as8BUTENb BeS AMCKYCCUMIO B npecce, EBponencknit cya NOCTaHOBMUA, UYTO cyaebHble
BaCTM OO/IXHbl  WMMETb MaKCUManbHy cBoboay AOeNCcTBUM B OTHOLWIEHUMU
paccMaTpMBaeMbiX UMW Aen ANS COXpaHeHWUst aBTopuTeTa 6ecrnpucTpacTHbIX CyAewn.
OT1a cBobona AencTeuMin npusBaHa nobyxaaTb Mx He npuberatb K ycayraMm npecchol,
AaXe eCciM UX Ha 3TO NpoBOUMPYIOT. DTa MX 0653aHHOCTb AMKTYETCS BbICLUMMMU
WHTepecaMu NpaBoCyaAns N BbICOKON MUCCUEN CYyabM.

4. 3aknrouyeHue

Kak mbl ybegunucob, B aton cdepe Cyan npoaoskaeT npuaaBaTb onpeaeneHHoe
3HAYEHNE YYEHMIO O BAXHOCTU BHELWHMX nposiBneHmi, 4yto Cya o6oCHOBbLIBaeT
CCbUJIKOM Ha <«pacTywlyl 3anHTEepecoBaHHOCTb 06WEeCTBEHHOCTM B CrnpaBeasinBOM
oTnpaBneHun npasocyamsa». Cya 06bIYMHO CKenTUYeCKM OTHOCUTCH K apryMeHTam,
MOCTPOEHHbIM Ha MpPaKTUYECKMX W OpraHM3auMOHHbIX acrneKkTax, JAaxe B Tex
cny4vasix, Korga npeacTaBnisieTcs, 4YTO Ha CUCTeMY nMpaBoCyauMs B pe3ynbTaTe
NMPUHATOrO pPeLleHMs MOXET Nieyb 3HauYnTenbHoe 6pems. 3aBeT NOKOMHOro n rnyboko
yBa)aeMoro cyabu MapTeHca, KoTopbii npu3biBan Cya nNOMHUTb 06 MHTepecax



CNa>xeHHoro @QyHKUMOHMPOBAHUSA CcyaebHOM CUCTEMbI, CrMOCOH6HOM OCYyLWeCTBNASATb
npaBocyame B pa3yMHble CPOKW, CyAs MO BCEMY, HE HaXoAUT ropsiiero OTK/MKa B
npeueneHTHon npaktuke Cyaa. Ho xoTta Cya NpuMeHsIeT XXecTkue cTaHaapTbl Npwu
pacCMOTPEHUM MO3UUMM HaUMOHaNbHbIX CyAOB, caM OH, 6yayyuM NOSIHOUEHHbIM
npasocynebHbIM OpraHoM, He MeHee XecTkne TpeboBaHMSA NpeabsiBnAseT K CBOeu
BHYTpeHHen opraHmsaumu. Tak, nocne BCTynneHusa B cuny [potokona N2 11 k
KoHBEHUMWN OBe paHee CyLlecTBOBaBLUMX CTPYKTypbl — Cya n Kommuccma no npasam
yenoseka, 6blnn 3aMeHeHbl eanMHbiM CyaoM, B COCTaB KOTOporo sowsnu 10 6biBLIMX
yneHoB Komuccun. Cyn 6e3 konebaHur MNocCcTaHOBMA, UYTO B TexX Cny4asax, Koraa
yneHbl KoMuccmm yyactsoBasiv B paCCMOTPEHUN Aen, HaxXoAsaLlWmnXcsi B NpoOuU3BOACTBE
B Cype B HacTosiee BpeMsi, OHW AO0/KHblI BbIXOAMTb M3 coctaBa Cypa. Kak n B
BbllWEeyKa3aHHbIX Ciy4dasiX, BpsS4 M MOXHO CUMTaTb, YTO OHM 6yayT NOoAXOoAUTb K
AAHHbIM [enaM COBepLleHHO HernpeaB3saTo. AHanornmyHolM obpasoM, ecnn KTo-nmbo
n3 uneHos Cyaa y4yactsoBas, NyCcTb Aa)Xe HOMUHANbHO, B pa3bupaTtenbctee B Cyae
no Aeny, B pacCCMOTPEHMM KOTOPOro OHM YyXXe y4dacTBoBaauM A0 CBoero usbpaHus B
Cya, oHM o643aHbl BbIXOoAUTb U3 cocTtaBa Cyaa. TakuM e OCHOBAHMEM ANS 3TOro
ABNSETCA HanMuMe B3aMMOOTHOLWIEHWN C NAbMWU, pacCcMaTpyMBaBLUMMKU Takue aena
Ha HauMOHa/lIbHOM YpOBHe.

B mMoeM poknage s He KOCHYJCA BOMpoca O Ha3HadeHun cynen. YuumTbiBas
cneunduky EBponenckoro cyaa no npaBaM 4esioBeKa, OYeHb BaXHO, 4TOObI
npoueaypa MxX Ha3HayeHUs He co3jaBajia BhnevyaT/ieHUd, 4YTO CyAbW BbIMNOJHSAOT
yKasaHua npaBuTenbCTB [oroBapuBarloWMXCa rocyfapcTB. 34eCb  ONATb-Taku
bonbwoe 3HayeHWe MMeeT BHelWHee BocCcnpuaTMe, WU npouecc oTtbopa
npaBuTeNnbCTBaMM KaHAMAATOB AO/DKEH ObiTb Mpo3payHbiM. B 23ToM  cBA3M
JloroBapuBatrowimecs rocyaapcrtea, a takxke Komuter MUHUCTpPOB M lNMapnameHTCKas
Accambnesa Coseta EBponbl AO0/MKHbI NposiBASATbL B XoAde BblbopoB uneHoB Cyaa
ocobyto 64NTENBHOCTD.

III MexxayHapoaHas Hay4YHO-NpaKTuyeckas KoHdepeHuus.
MuHck, 31 Mmasa - 1 moHsa 2001 r.

31 maqa - 1 mioHa 2001 r. B r. MuHcke coctouTca III MexayHapoaHas Hay4dHO-
npakTunyeckas KOHdepeHUnsi,  opraHM3oBaHHas KOHCTUTYUMOHHBbIM  CyaoM
Pecnybnukn benapycb coBMecTHO ¢ cnonHutenbHbiM Komutetom CHI.

KoHdepeHuma nocesweHa npobnemaM MMMAAeMeHTauMm HOPM MeXAYHapOoAHOro
npasa (BKAOYasg MexayHapoAHO-NpaBOBble aKTbl, MPpUHATbIe B pamkax CHI).

IX MexxpayHapoaHasa cyaebHas koHdepeHUuMsN.
bypanewrT, 24-26 masa 2001 r.

24-26 mMas 2001 r. B cronmue BeHnrpum bygpanewTe coctosanacb IX
MexayHapogHasa cynebHass KoHdepeHuns Ha Temy: "Cyabl BbiClleW MHCTaHuuu IX:
BOMpPOCbl cyaebHOM He3aBUCMMOCTM", opraHmsoBaHHasa LleHTpoM 3a [eMoKpaTuio,



®oHaoM cembu @ept, BepxoBHbiM CynoM BeHrpum B coTpypgHuyetBe ¢ CoBETOM
EBponbl 1 EBponenckmMm cygoMm no npasaM vyenoBeka.

B pabote KoHdepeHUMM NpUHANKM y4dyacTme 65 cTpaH M MexXAyHapOAHbIX
opraHusaumi, 70 npeactasutene KOHCTUTYUMOHHbLIX U BepxoBHbix CyaoB. Ha
KoHdepeHumn 6binm npocnywanbl U obcyxaeHbl 24 aoknaga. OCHOBHbIMM TeMamu
obcyxxaeHns aBNSNnUCH:

"ichonHeHne MeXAyHapoAHbIX MNpaBoOBbiX 06s3aTenbCTB: AeNeMMbl AN
HaUMOHANbHOr0 KOHCTUTYUMOHHOro npasa", "PeweHunsa no Hambosiee CNOPHbLIM
Bonpocam: noarotoeka W ob6HapopoBaHue", "CypebHas 6ecnpucTpacTHOCTb W
obwecTtBeHHOe BocnpuatTne", "Cyaenckas 3tmka m 6opbba npoTtme kKoppynumu",
"ConocTtaBneHne HaunoHabHbIX lOpUAMYECKNX Npouenyp: K BOoNpocy O Bbigade".

B pabote KoHdepeHuMM nMpuHAA yyacTMe W BbICTYNWUA  3aMecTuTenb
reHepanbHoro cekpetaps Coseta EBponbl NaHc-XpuctnaH Kprorep.

BecTHuk "KoHCTUTYUMOHHOE npasocyane"” byaeT obpawatbCcs U K ApYyruMm TeEMawm,
obcyxaeHHbIM Ha KoHdepeHuun.

EBPOMENCKASl KOHBEHLMA O NMPABAX HEJTIOBEKA U
BECIMPUCTPACTHOCTb CYAEMN

JTrounyc Bunbpgxabep
Mpe3upeHT EBpONenckoro cyaa no npaBaM 4yesioBeKa
(opurvHan Ha aHIrMMACKOM fi3biKe)

1. BBepeHue

BecnpuctpacTtHOCTb cocTaBnsieT @yHAAMEeHT CaMOro MOHATUS MpaBoCyaus W
cnpaBennuBoro cyaa. MostoMy HeyaAMBUTENbHO, YTO OHA 3aHMMaeT BMAHOE MeCTO B
rapaHTuax cobnwgeHnsa npoueccyasnbHbIX HOPM, 3akpenneHHblx B EBponenckomn
KOHBEHLUMW O NpaBax 4yesioBeka W B NpeueaeHTHON npakTuke EBponenckoro cyga no
npasaM 4yenoseka. YbexzaeHHOCTb ntoaen B 6€CnpucTpacTHOCTM NPaBoOCYyAUS JIEXUT
B OCHOBE TOro AOBEpPUs, KOTOpOe rpaxaaHe A0/DKHbl UCMbITbIBaTb K CBOEN CyAebHOM
cucrteme. TpeboBaHume o0 6ecnpucCTpacTHOCTM TMpaBocyaAMs BKAw4YaeT B cebs
cybbekTuBHble N 0O6beKTMBHble 3/1eMeHTbl. IMEeHHO nocnegHun U3 HUX 3aHuMaeT
OCHOBHOE MeCTO B npeueneHTHOM npakTtuke Ctpacbyprckoro cyaa B 3Ton obnactu u
Hanbonee o4yeBMaHbIM 06pa3oM CBS3aH C 06LWeEeCTBEHHbIM BOCMPUATMEM. DTO HaLIO
CBOE BbIPaXXEHWe B YYEHUM O BAXHOCTU BHEWHWUX MNPOABAEHUNA, OTPaXKaloLlem
AABHIOK WCTUHY: NpaBoCyAue AO/HDKHO He MNpPOCTO CBepliaTbCs, a CBeplaTbCa B
obLecTBEHHOM BOCMPUATUN; MPUMEHUTENIbHO K HAcTosWeMy AOoKady €ee MOXHO
nepedpasuposatb cnegywowmMm obpasoMm: cyabl AO0/MKHbI  6bITb  He NpocCTo
6ecnpucTpacTHbl, OHW AOSIXKHbI BOCMPUHUMATbCA KaK TakoBble B 06LWeCTBEHHOM
co3HaHun. Bbicokme TpeboBaHusa, npepbsiBnseMbie K ob6bekTMBHOCTM Cypa, Ha
NpakTMKe 4acTo NOopoXAarT 03ab0YEeHHOCTb WU KPUTUKY KaK BHYTPU, TakK U BHe
camoro cypebHoro opraHmsma. W Bce xe Cyay ypaetcs  COXpaHATb
nocnenoBaTesibHOCTb B CBOEM MoaxoAe, M K CBOMM BHYTPEHHMM MexaHumsmam Cya
npeabasnsieT TpeboBaHMa HE MeHee XeCTKMue.



2. N'apaHTMKN, 3aKpenneHHble B KOHBeHUuun

B nyHkTe 1 cTtatbm 6 EBpPOMNENCKOM KOHBEHUMU copepXutcs TpeboBaHue o
«CnpaBeanMeoM ... pazbupaTtenbCcree ... HE3aBUCUMMbIM U 6ecnpuCcTpacTHbIM CyA0OM>»
npu onpeaeneHnn rpaxaaHckux rnpas n 06a3aTenbCTB UK B Clyyae npeabsBieHus
yronosHoro o6sunHeHuns. B pene «lMuepcak npotus benbrnmn» Cyn oxapakrepusosan
noaxon kK 6ecnpuctpactHocTn. O6bI4HO 6ecnpucCTpacTHOCTb O3HAyaeT OTCYyTCTBME
npegpaccyaka wnm  npeaB3saTtocTu. Ho B ero Hanuuum MOXHO ybeauTbes
HecKonbkuMn cnocobamu. [Mpu 3TOM HeobXoAMMO MPOBECTU pasnnune Mexay
Cy6beKTUBHbIM MOAXOAO0M M 06BbEeKTUBHbLIM MoaxoAoM. lNpoBepka Ha CYyObEKTUBHYHO
6ecnpucTpacTHOCTb COCTOMT B TOM, 4T06bl nonpob6oBaTb BbIACHUTb JNYHbIE
ybexaeHuns Toro uaM MHOro CyabM B paccMaTpvBaeMoMm pgene. Bce 3HaAlOT, Kak Ha
npakTuke TpyaHO 6biBaeT nogkpenuTb pakTamm ob6BMHEHME B NpeaB3saTocTn, n Cya
HeABYCMbICIEHHO 3aKJ/Il04YWU/, 4YTO JSM4YHasas 6ecnpucTpacTHOCTb HalnyecTtByeT B
OTCYTCTBMM A0OKaA3aTeNbCTB NPOTMBOMOJIOXKHOIO.

CNOXHOCTb  YCTAQHOBJIEHUS  JINYHOM  NpUCTpacTHoCcTM  3acTtaBuna  Cypg
COCpeaoTOuYnNTb BHMMaHME Ha O0O6BLEKTMBHOM MNoOAXo4e, KOTOPbIM 3aKai4vaeTcs B
HeobxoaAMMOCTU  onpedeneHuss Hanmumsa y  CyAbWM  AOCTATOYHbIX rapaHTum,
ncknvarwmx nwbole 060CHOBaHHble COMHeEHMss B ero 6ecnpucTpacTHOCTMW.
OpyruMmn cnoBamu, yuuTbiBasl C/I0XHOCTb YCTA@HOBNEHUS C AOJ/IKHOM CTeneHbio
A0Ka3aTeNbHOCTU AEeNCTBUTENbHOM 6eCcrnpucTpacTHOCTU cyna, B cyaebHOW npakTuke
Mbl OPUEHTUPYEMCS Ha TO, MOXET Sin Cy[ BOCNIPUHUMATbCA KakK 6eCrnpucTpacTHbIN.
MmeHHO 3aecb Cya BBen TakKoe MOHATME, KaK BHELWHWe MNpPOSIB/IEHUS; MO MHEHMUIO
Cyna, 34ecb peyb wmger O TOM [O0BEpUKU, KOTOpOe Cyd AO/DKEeH BHyLWaTb
06LLEeCcTBEHHOCTM B AeMOKpaTu4yeckoMm obuiectBe. A TO, creayeT /IM COMHEHUS B
6ecnpucTpacTHOCTM cumMTaTb 06 BEKTUBHO ONpaBAaHHbIMU, 3aBUCUT OT 06CTOATENLCTB
KOHKpeTHoro gena. Cya npuvwen K BbIBOAY, YTO B YrOJIOBHOM MPOW3BOACTBE, «XOTSA
TOYKa 3peHus O06BUHAEMOro BaXHa», OHAa He SABASETCA onpenensitolen.
OnpeaensowmM xe B YyroslOBHOM MNPOU3BOACTBE SABSIETCS Crieaytowee: MOXHO /n
cuntatb onaceHme 06BMHAEMOro B  MNPUCTPAcCTHOCTM  CcyAbn  O6BEKTUMBHO
0b60CHOBaHHbIM. B gaHHOM cnyyae onaceHus AO/KEH WUCMNbITbIBaTb He TONMbKO caM
noacyaAuMMblA  — 3TW  OMaceHus AO/DKHbl  Ka3aTbCA  Pa3yMHbIMM  CTOPOHHEMY
HabnaaTento.

Bonpoc o 6ecnpuctpacTtHocTuM paccmaTtpusasnca CyaoM B CaMbiX pa3HOO6pa3HbIX
cuTyaumsax. B 60nbWMHCTBE CrydaeB BO3HWKAA BOMPOC O «CTPYKTYpHOM»
6ecnpucTpacTHOCTM, Kak NpaBuio B CBSA3M C UCMOJSIHEHMEM OAHMM U TEM Xe NMLOM
pasnnyHbiX MYHKUMA Ha pas3HbIX 3Tanax Npou3BOACTBA, a KPpOMe TOro, Koraa CyAbs
BbIMO/IHANT T€ WM WHble BHecyaebHble (YyHKUMW, KOTOpble MOIMIN MOBAUATb Ha
BbIMOSIHEHNE UM CBOMUX 06A3aHHOCTEN CyAbW, WU MPU HANUUUKN Y CYAbWU OTHOLLUEHWI
NOAYMHEHHOCTU C NMUaMKU, BOBNIEYEHHbIMU B pacCMOTPEHUE Aefla Ha Apyrux atanax,
WANW KOrda OAHOM W3 CTOPOH JAena BbiCTynana WCNOJHWTENbHas BNacTb.
BecnpuncTtpacTHOCTb TakXe MoXeT ObiTb MOoCTaBNeHa noA BOMPOC, KOraa Ccyabs
noaaepxmBaer BHecyaebHble OTHOWEHMS C oAHOW U3 CcTopoH (06bIMHO B
rpaxaaHCKMX aenax) Wau 3anHTepecoBaH B TOM UM MHOM Ucxoae Aena. HakoHeu, B
HEKOTOpPbIX CUTyauUMsiX COMHEHMNA B 6eCcrnpucTpacTHOCTM cyaa MoryT 6biTb CBs3aHbl C
NepCcoOHaNNAMU NPUCSKHbBIX MU NX MO3ULINEN.



Mbl pPYKOBOACTBYEMCS CNeaywLlWMM TMPUHUUMNOM: MNpU HaINYMU AOCTOBEPHbLIX
¢dakToB, roBOpSALWMX CTOPOHHEMY O6bEKTMBHOMY HabnwogaTento, 4YTo Cydbs WK
MPUCSXHblE HE MOryT paccMmaTtpuBaTtb AeNno abContoTHO HenpeaB3saATo, MOXET 6biTb
nocraeseHa Noj COMHeHMe uXx obbekTMBHas 6ecnpucTpacTHOCTb, AaXe ecnn ux
cybbekTUBHbIN HacTpon 6e3ynpedeH. Tak, B Xo4e YronoBHOro pa3bupaTenbCcTsa,
€CnMn cyabsi ydyacTBOBa/li B MNOAroToBKE OOBUHUTENBHOIO akTa, CTOPOHHEMY
Habnwoagatento 6yaeTr CNOXHO TnMOBEpUTb B TO, YTO Y HEro He BO3HMKIO
onpeneneHHoro MHeHuUss 0 BMHOBHOCTM noacyammoro. Ecnu cyabsi yyacTtBoBan B
CNeACTBEHHbIX AENCTBUSAX WAW B MPUHATUM Ha pocyaebHonm crtagmu peweHuin o
B3TUM NOACYAMMOro oA CTpaxy, XapaKTep TaKoro y4dactms u TpeboBaHus
COOTBETCTBYIOLLEr0 3aKOHOAATENBLCTBA OyAyT onpeaensiTb, UMEKTCSA /I AOCTATOYHbIE
OCHOBaHMA ANS OnaceHui B onpeaesieHHON NpeaB3sTOCTU C ero CTOPOHbI.

3. NMpeueneHTHana npakTuka Crpacbyprckoro cyaa

BONbWMHCTBO Aenl KacanocCb BbINOSIHEHUSA OAHUM U TEM Xe JIMLOM WU Nuuamm B
X0A4e YrosioBHoro pasbmpartenbcrtBa pasfiMyHbIX CyAebHbiX PyHKUMIN, a Yalle BCero —
npeabiaywero yyactms Beaylwero geno cyabu B paboTte obBMHeHUs, B npouecce
npeaBapuTesibHOro CNeacTBUS WM B MNPUHSATUM  peeHuMn O  3aK/It4YeHUu
noao3peBaeMoro noj cTpaxy Ao cyaa.

B nene «lluepcak npotuB benbrumn» npeacepaTtenb cyaa paHee BO3rnaBnsan
OopraH npoKypaTypbl, KOTOpPbIM 3aHuMancs AenoMm obsuHsemoro. Cya cuyen, 4To
«eCnin Nnuuo, paHee 3aHWUMasllee B NpoKypaType AO/MKHOCTb, B CUJTy KOTOPOW OHO
MOI/I0 MMEeTb KacaTeNbCTBO K paccMaTpvBaeMoMy Aefly, BNOCAeACTBUM 3aHUMMaeTcs
NPoOM3BOACTBOM MO 3TOMY Xe Jefsly B KayecTBe cyabu, 06WECTBEHHOCTb WMMeeT
OCHOBaHMA onacaTbCsl OTCYTCTBMS C €ro CTOPOHbl AOCTaTOYHbIX rapaHTUK
6ecnpuctpactHoctu». C gpyron crtopoHbl, Cya cyen, 4To <«He cnegosano 6bl
BAABaTbCH B APYryl0 KPamHOCTb M HacTamBaTb Ha TOM, 4TO ObIBLUME MPOKYpPOPCKMeE
paboTHMKN HE MMEIT NpaBa HAaXoAMTbCSA B COCTaBe cyga Npu pacCMOTPEHUU Ntobbix
Aen, KOoTopble paHee paccnefoBanmcb NpokypaTypon 6e3 mMx HenocpeAcCTBEHHOIo
ydyactusa». Takon Hernbkuin, dopManncTtckmn noaxon Bbi3Ban 6bl BO3MyLWeHWE B
cynebHbIX cuctemMax psaa [oroBapumBalroWMXCA CTOPOH, rAe 4acTo MNpaKTUKyeTcs
nepexoa COTPyAHUKOB NpoKypaTypbl B cyA. KaccaumoHHbIn cyn benbrun ybeamncs s
TOM, 4YTO B JAaHHOM Jene cyAbsi He 3aHMMan KakoM-TO JIMYHOM NO3MUUM N He
y4yacTBOBas JIMYHO B KaKuUX-NMbO [AencTBuMAX B paMKax [O3HaAHMA MO JIMHWUK
NpoKypaTypbl, HO EBPONENCKUI CyA nMpu3Han, 4To OH Cbirpan onpeaesieHHY posb B
paccMOTpeHMn Jdena, U no3toMy  becnpucTpacTHOCTb Ccyga noa  ero
npeacenatesibCTBOM «Morsaa 6bl NOKa3aTbCs CNOCOO6HOM Bbl3BaTb COMHEHUSI».

Ncxoas w3 BbllenpuBeAEHHOro npeuefeHTa MOXHO CKasaTb, KaK  yXe
yKasblBanoCb Bbille, 4YTO K CyAbsM, O6blBWMM B MPOLWAOM COTPYAHMKAMMU
NpoKypaTypbl, MNpeabsaBAaTCa XecTkne TpeboBaHudA. [ocTaToyHO, 4TO6bl OHM
«CbIFpann onpefesnieHHY poJlb B pacCMOTpeHuMU gena». MOXHO C yBepeHHOCTbIo
yTBEpXAaTb, 4YTO Takue BblCOKMe TpeboBaHWs BMoJsIHE oOnpaBAaHbl CaMUM
XapakTepoM yHKUMIM NpOKypaTypbl B YrOJIOBHOM npoLecce.

Heckonbko WHas cuTyaumss BO3HWKaeT Toraa, Korga cyabs, BeAylWUA paeno,
paHee 6bl1 CBSA3aH C MpoBeAeHWEM YronoBHOro paccnegosaHus. B pene «bynyTt
npoTnuB ABCTpuUM», rAe y4dacTme Ccyabu B paccnenoBaHum 6bl10 OorpaHUYeHHbIM Mo



BPEMEHM M 3aK/K4anocb B TOM, YTO OH AOMPOCWU/ ABYX CBMAeTeNnen, Korga OH He
MMesT BO3MOXXHOCTU OLEHUTb AoKa3aTenbCTBa Mo Aeny v He obsA3aH 6bln npmxoanTb
K KakuM-nmbo BbiBogaM, Cya cuyesn, 4TO oOnNaceHus 3asBuTenids no noBoAy
NMPUCTPACTHOCTM KOMMNETEHTHOro HauWMOHaNbHOro cyga He MOryT paccMaTpuBaTbCs
Kak 06bekTMBHO 060CHOBaHHbIE.

OnpepeneHHble NpobaeMbl MOryT BO3HMKHYTb B TeX Cny4asiX, Korga cyabsi paHee
BbINOAHAN PYHKUMM cnefoBaTens no paccmatpmBaemomy uMm geny. Kak ykasan Cyg,
MOXHO C MOHMMAHWEM OTHECTUCb K TOMY, UYTO <«OOBUHSIEMbIA OLLYTUT HEKOTOopoe
Heyno6CTBO, YBMAEB B Kpecne Ccyabu, NpU3BaHHOIMO paccMoTpeTb 06BMHEHUS NPOTUB
Hero, TOro e 4esioBeKa, KOTOPbIM pacrnopsagausics 3aKa4unTb ero noj CTpaxy Ao
cyfa W HeOAHOKpaTHO AonpalwuveBasn ero B XoAde npeaBapuTenbHOro cneactBus».
Takon cyabsi 3HAKOM C Ae/IOM BO BCeX AeTansiX U MOXET CbirpaTb K/KOYEBYH POSb
npu paccMOTpeHUM pAena B Cyde W Jaxe WUMeTb onpeaeneHHoe C/oXuBLleecs
MHeHue. TakmMm obpas3oM, B Aene, Koraa o4HO M TO Xe NMUO CHayana BbINOSIHAN0
dyHKUMM cnegoBaTens, a 3aTeM — O4HOMo M3 cyaen B 6enbrmnckoMm yrosioBHOM cyae
nepBon MHCTAHUWKU, N €ro yyactue B npeaBapuTenbHOM CleaCcTBUK, rae OTCYTCTBYeT
COCTA3aTeNIbHOCTb, «cKkopee BCero, 6bi1n0 AO0BOJIbHO 3HauYUTENbHbIM»,
6ecnpucTpacTtHOCTb cyda Morna 6bl nokasaTbCs 3asBUTENto CnocobHOM BbI3BaATb
coMHeHus. Cyn Takxke He ybeaumnu p[osoabl nMpaBuTeNnbCTBa, Kacawouwmecs
NpaKTU4YeCKUX MoCcneacTBUM YCTaAHOBJ/IEHUSA XECTKOro pasjeneHus Mexay ABYyMS
cny>x6amMn B YCNOBUSAAX OFpPpaHMUYEHHOCTM KaApoBbiX pecypcoB. [loroBapuBatolimnecs
CTOpPOHbI 06513aHbl OpraHM30BbIBaTb CBOM MPaBOBble CUCTEMbl TakKMM 06pa3oM, UTObbI
obecneumBaTtb cobnogeHne TpeboBaHuM nyHkTa 1 ctatbn 6, U «6eCNpUCTPACTHOCTb,
6e3yCcnoBHO, BXOAUT B YMNCO 3TUX TpeboBaHMN>».

Mo peny <«®en npoTuB ABCTPUM» CyAbsi OKPYXHOro cyAa ydacTBoBaa B
paccneoBaHUM NMWb B OFPAHMYEHHON CTEneHn, 3aHnMascb cbopoM MHpopMaUun m
agonpawmeas csmaeTtenen no nopydeHuto cneposatens. Cya cuyen, 4to passivyHble
CNeAcCTBEHHblE AEUCTBUA MO CBOEMY XapaKTepy He no3sonunum 6bl byayuwemy cyabe
3apaHee cocTaBuTb cebe onpeaeneHHoe MHeEHME MO CyllecTBy gena. o xapakTepy u
06beMy 3TU CneacTBEHHbIE AENCTBUS OT/IMYANMNCL OT TeX, KOTOpble UMenn MecTo no
neny «[e Kyb6ep npotms benbrun», u oOnaceHusi, KOTOpble MOr WCMbITbIBATb
3asBUTENb MO NOBOAY MPUCTPACTHOCTU CyAbW, HE MOMIU CYUTATbCA OOBLEKTUBHO
onpaBAaHHbIMU. AKTUBHO BbICKA3biBasiCb B MOAAEPXKKY 3TOr0 pelleHusl, cyabs
MapTeHC yKasasn, 4YTo onpeaeneHue Toro, HacKosibKo 06bekKTMBHO 060CHOBAHHbLIMU
ABNAOTCS oOnaceHuMss NO noBoAy MPUCTPAcCTHOCTW, 3TO He MNpOCTO BOMNpPOC
AO/IHKHOCTHOW MNPUCTPACTHOCTU, HO W OMnpeaesieHHOro MHTepeca, MOCKOJIbKY peuyb
30eCb WMAeT He TONIbKO O JAOBepun, KOTOpoe JAO0/MKHbl BHywWwaTb CyAbl, HO U
3aMHTEepecoBaHHOCTM obwectBa B HaAMYMM  pauMOHANIbHO OpraHWM30BaHHOM U
CNaXeHHO dYyHKUMOHMpyowen cyaebHonm cuctembl. OH YNOMSHYN NpaKTU4yeckue
npemmyLecTsa KOMMNaKTHOM cucTeMbl HeEbONbWMX CyAoB, rAe Ha MECTHOM YpPOBHe U
6e3 6onbwnx GUMHAHCOBbLIX 3aTpaT MOrnAM 6bl paccMaTpuBaTbCA U Fpa)KaaHCKue, U
YrONIOBHblE Aena, He npeactasnstowme 60blLION BaXXHOCTH.

Mo TeM genam, rae 40 Hadana pas3bupaTtenbcTBa CyAOM AaBasiCb CaHKUMKM Ha
coaepxaHue noa crtpaxen, Cya ykasblBaeT, UTO caM no cebe ToT akT, 4YTO Cyabs,
BeAYWMI [eno, NpuHMMan TaKXe onpejeneHHble pelweHus no HeMy [0 ero
NOCTYNNEHUS B CyA, BK/AOYas CaHKUMM Ha nNpeaBapuTesibHOE 3aK/al4YeHue, He
MOXET CYMTATbCA AO0CTATOYHbIM, 4YTOObI CAYXWTb OCHOBaHWEM A8 OnaceHun no



noBoAy nNPUCTPACTHOCTM cyabu. Tak, B [aTCKOM CUCTEME TMpu  BblHECEHWUU
NMOCTAHOB/EHMUSA O 3aK/l4vYeHuM noa CTpaxy A0 cyda cyabs B obweM Buae
3HAKOMUTCS C MMEWLWMMUCS MaTepuanamm gena c TeM, 4Tobbl yAOCTOBEPUTLCS,
nMerTca nuM y nonuvumu prima facie ocHoBaHus Ans onaceHun. lopo3peHue u
oduumanbHoe yCTaHOBNEHWE BMHOBHOCTU — 3TO He OAHO WM TO Xe. Ho, y4yuTbiBas
obcToAaTeNnbCTBa AAaHHOMO KOHKPETHOro JAena, 3aKoHOoAaTesbCTBO, HAa OCHOBAHMUMU
KOTOPOro cyAbsl NMpUHUMan pelleHns 0 3aKNYeHnn noa cTpaxy, TpeboBano OT Hero
YAOCTOBEPUTBLCA B Halnumm <«ybeamTenbHO NOATBEPXAAKOLWMXCA MOAO03peHun». B
pa3bsiCHEHUU 3TOM (POPMYIUPOBKU YKasblBanoCb, UTO <«AO/DKHA WMMETbCS BMOJIHE
o4YyeBMAHAsA SAICHOCTb» BUHbI. [pyrMmMu C/ioBaMu, pasHmUa Mexay BOMPOCOM, KOTOPbIA
cyabsi no/mkeH 6bin pewaTtb Ha CTaaum CneacTems M 3aTeM Ha ctaaum cygebHoro
pasbupaTtenbctea, 6bilia TpyAHO O0CA3aeMON, WU B CUAY 3TUX O06CTOATENbCTB
6ecnpuncTpacTHOCTb Cyabn Morna 6bl NokasaTbCs CNOCOHBHOW BblI3BaTb COMHEHMUS. He
6bI10 yCTaHOBNEHO TakuX 0Cobbix obctosaATenbctB B pgene «CeHT-Mapu npoTuB
®paHumn». 3aecb YneHbl 06BMHUTENBHOW NanaTtbl, YTBEPAMBLUME NOCTAHOBIEHME 06
OTKase B xoaaTancree 06 ocBob6OXAeHMN, BNOCIEACTBMM y4YacTBOBa M B 3acefaHnm
anennsuMoOHHOro cyAa, Ha KOTOpoM 3asaBuTento 6bi1 BblHeceH npurosop. Cya
OTMeTu/, 4YTOo O06BMHUTENbHas nanata orpaHuymnacb uWb KPaTKOM OLEHKOM
nMmerLwmxcsa ¢pakTtoB no geny, ¢ Tem 4ytobol prima facie ycraHoBuTb 060CHOBAHHOCTb
NOAO3PEHUA MONAMLMM B TOM, UYTO 3asiBUTENb MOXET CKPbITbCSA. Y4yacTue cyaen B
nocneaywweMm MNpuUHATUM  pelleHus  anennsuMoOHHOro cyaa He noaopsano
6ecnpucTpacTHOCTM 3TOro cyaa.

Bonpocbl N0 noBoAy <«CTPYKTYpHOM» 6eCcrnpucTpacTHOCTM BO3HMKAKT U TOoraa,
Korga OA4HO M TO Xe AeNno ABaXAbl paccMaTpuBaeTcs CyaOM B OAHOM M TOM Xe
coCTaBe, HanpuMep, Korga nocse anennsuuoHHoro pasbupaTtenbcTea Aeno
HanpaBNseTCs Ha NepecMOTp B TOT XXe CaMblil HMXXECTOSLWMN Cya, KOTOPbIA TEM Xe
COCTaBOM CyAeW BblHEC MepBOHaydYasibHOE pelweHue Mo HeMy, WAM Koraa Cya,
KOTOpbIN paccMaTpuBan Aeno 06BMHAEMOro 3a04HO, TEM Xe COCTaBOM BMNOCIeACTBUN
BeAeT NPOU3BOACTBO MO Aeny B ero npucytcremn. Cya cuyen, 4to M3 obs3aTenbcrBa
nposBnsATb 6ecnpucTpacTHOCTb Henb3s BbiBeCTM obulee npasBuao O TOM, 4TO
BbILLECTOALWMM Cya, OTMEHSWUA aaAMUHUCTPATUBHOE WM cyaebHoe pelleHune
0653aH nepenaTb Ae€s10 HA NEPeCcMOTP B MHOM IOPUCANKLUMOHHBIN OpraH unmM B OpraH
TOM Xe BeAOMCTBEHHOM MPUHAA/IEXHOCTU, HO AENCTBYOLWMUA B NHOM NepCOHAsIbHOM
coctaBe. He ycmaTpuBaeTCs OCHOBAHWM ANS 3aKOHHbIX MNOAO3PEHUN B TOM, 4YTO
CyAbW, MPUHMMABLLUNE yYacTUe B MPUHSATUM NEPBOr0 peLlleHns, TakxXe y4yacTBYIT U B
NpUHATUM BTOpOro. bonee Toro, ecnm 6ol Cyay Kaxabli pa3 npmMxoansiocb 66l MEHATb
CBOM COCTaB ANs MNOBTOPHOrO PpacCMOTPEHMA JAena fnua, paHee OCYXAEHHOro
3a04HO, Takue nmua nMmenn 6bl NpenMyLecTBo nepes TeMun NOACYAUMbIMU, KOTOpbIE
NPUCYTCTBOBaZM Ha CBOEM Mpouecce C CaMOro Hadvasna, MNOCKOMbKY OHW TakuM
obpa3oM nony4arT BO3MOXHOCTb [06UTbCA MOBTOPHOro pasbupaTtenbcrea B
cynebHom WHCTaHUMM TOro Xe YypoBHSA. Takas npakTuka nAuvwb 3amegnunna 6ol
dyHKUMOHNpPOBaAHNE cyaebHON CUCTEMBI.

C opyrou CTOpOHbI, B TeX Cy4vasax, Korga coctas anennssumMoOHHON MHCTaHUMKU TOT
Xe, UTo M cyaa, BblHecwero obxanyemoe peweHune, ero 6ecnpmcTpacTHOCTb MOXeET
6bITb MoOCTaBneHa noA Bonpoc. Tak, ecnn cyabs npeacenaTenbCTBOBan B cyae, rae
NPUHMMANOCh peleHne no XxoaatancTtey o6 oOTMeHe npeabliaywero peleHus,



BbIHECEHHOI0 MM CaMWM, ONaceHuns 3asiBUTENSA C 06 EKTUBHOM TOYKWN 3pEeHUS BNOJIHE
onpaBAaHHbI.

Heckonbko WMHOW BbIFISAUT CUTyauus B Aene, rae Ccyabs ydacTBoBan B
3acefaHnn B OTHOWEHUW HECKOSIbKUX MNOACYAUMbIX, HO MO TeM >Xe 3MNmM304aM,
KOTOpble paccMaTpmBanuCb B Xo4e Mocaedytouwero npouecca, a B Xode NepBoro
pasbupaTenbcTBa OH Ha3Baja NOACYAMMbIX MO BTOPOMY MpOLEeCcCYy coy4dacTHuMKamu. B
Takux o06CToATEeNbCTBAX OYEBUAHO, 4YTO Yy CyabuM CHOPMMPOBANOCH MHEHME No
CyliecTBy BTOporo pasbupaTtenbcrBa elle A0 €ro Haydana, U onaceHus 3asButenemn
Nno NoBoAy NPUCTPACTHOCTU CyAbM MOMM CYUNTATBCA 06BEKTUBHO 060CHOBAHHbLIMMU.

NMpobnema <«CTPYKTypHOM» 6ecnpucTpacTHOCTM MOXET BO3HWKHYTb W TOraa,
Koraa cyabsi paHee 6bln npuyyacTeH K BONpocaMm, pacCMaTpMBaeMbIM B CyAe, HO He B
KayecTBe cyabu. Tak, uneHam [ocyaapcTtBeHHoro coseTa Jliokcembypra 6bino
NOPYYEHO BbICKA3aTbCsl MO NOBOAY 3aKOHHOCTM HOPMATMBHOIO akTa, KOTOPbIM OHU
y>XXe paccMaTpuBann Ha 3TOT NMpeaMeT B Ka4yeCTBe KOHCY/IbTAHTOB, U OpraHm3aums-
3asiBMTENIb MMeNa BCe OCHOBaHMS onacaTbCs TOro, YTo OHM 6yayT owywaTtb cebs
CBSI3@aHHbIMM CBOMM nMpeablaywmM peweHueMm u, TakuMm o6pa3oM, WMenuchb
OCHOBaHUSA AN COMHEHUWN B «CTPYKTYpPHOM» 6€CrnpuCcTpacTHOCTU AaHHOro cyaebHoro
opraHa. Cya, TeM He MeHee, yKasas, YTo HW B CTaTbe 6, HM B APYIrUX MOJSIOXKEHUAX
KoHBeHUMN He copepxuTcsa obsizaTtenbCTBa AN rocyAapcTBa NpUAEPXKMBATLCS TeX
WIN NHbIX TEOPETUYECKUX KOHCTUTYLMOHHbIX KOHUeNnuun. B aene, rae oaHoO U To Xe
nvmuo  6biN0  npeacefaTteneM  3akoOHOAATENIbHOrO  OpraHa, MnpuHSABLWIEro njaH
pa3BuTUsS, U cyaebHOro opraHa, paccMaTpumBaBLUero XxopaTancTBo 3asasutens o6
obxanosaHun nnaHa, Cyn oTMeTun, 4yTto ntoboe HenocpeaACTBEHHOE YydacTue B
NMPUHATUM 3aKOHOAATENbHOr0 WMAM NOA3AKOHHOrNO0 akTa AOCTAaTOYHO AN Hanumuus
COMHeHMN B cyaebHon 6HGecnpucTpacTHOCTM nuMua, KOTOPOMY BMOCNeACTBUM
NpUXoAMUTCS paspewaTtb Crnop O HaaMyMu MpPUYMH  paspellaTb OTCTynJeHue OoT
(OopMyNMpOBKN AAHHOI0 3aKOHOA4ATENbHOIo UAM NOA3AKOHHOIO aKkTa.

Bonpoc o0 TOM, MOXeT num 6ecnpucTpacTHOCTb CyAbM ObITb noaBeprHyTa
COMHEHMID BBMAY €ro B3aMMOOTHOWEHWA C OAHOM U3  CTOPOH, 4acTo
paccMmatpuaeTcs CyaoM C TOYKM 3pEHUS HE3aBUCMMOCTM U 6ecnpuCTpacTHOCTU. DTU
B3aMMOOTHOLIEHUS MOTYT 6biTb «CTPYKTYPHbIMU>» UM nepapxumyecknmm. Hanpumep,
B LENOM psge Typeukux Jaen MNpucyTcTBue BOEHHOro cyabum B coctaBe Cyaa
rocygapcrteeHHon 6e3omnacHoCcTM 6bI10 pacueHeHO Kak HapyweHue n. 1 ct. 6
KoHBeHUMK. XOTa CTaTyC Takux CcyAen p[gasan  oOnpefeneHHble  rapaHTuu
HEe3aBMCMMOCTM M 6ecnpuUCTpPacTHOCTM, OHU HaXoAWUNINCb Ha cnyxbe B BOOPYXEHHbIX
cunax, MNOAUYMHSAWMXCA WCNOAHUTENbHON Bfactn, M 6blAM CBA3aHbl BOWMHCKOM
avcumnnmHon. [paxkaaHckve nuua, NpuBJeKaeMble K OTBETCTBEHHOCTM 3a
pacnpocTpaHeHue nponaraHabl, Harnpas/leHHOW Ha noApblB rOCyAAapCTBEHHOM
6e3omacHOCTM, NO BMOJIHE MNOHATHbIM MNpuynHam 6bLIM He B BOCTOpre OT
nepcneKkTuBbl Npouecca C y4acTMeM BOEHHOro cyabu. OHM MMenu BCe OCHOBaHUSA
onacaTbCs, YTO TaKOMW Cy[ OKaxeTcsa Mo 4Ype3MepHbIM BAMSAHUMEM coobpakeHun,
KOTOpble HE MMEIT HM4Yero obuero ¢ CywecTsoM gena.

Cya npuwen K 3aK/al4YeHUo 0 TOM, YTO B TeX C/fly4dasax, Korga B COCTaB cyaa
BXOANT /MU0, 3aHMMawuwee MNoAYMHEHHOE MOJI0XEHME C TOUYKWU 3peHust ero
06s3aHHOCTEN W [O/MKHOCTM MO OTHOWEHWUI K OAHOM W3 CTOPOH, YYaCTHUKWK
npowuecca MOryT UCnbiTbiBaTb 06OCHOBaHHblE COMHEHWUSI B HE3aBMCMMOCTU AAHHOIrO
nnua.



B uenom pspe pgen, kacawowmxca pasbupartenbCTBa B BOEHHbIX TpubyHanax
CoeanHeHHoro KoponesctBa, Cya OTMETWU, YTO BOEHHOCYXaWMWMN, HasHa4dalowmm
3acenaHune TpubyHana, cbirpan Ba)XHENLWYO pOJsib HA CTOPOHE O6BMHEHMS, @ TaKXe B
HasHayeHun 3acepaHus TpubyHana, ¢opMMpOBaHMM ero cocrtaBa, B OpraHmsaummu
06BUHEHUS U 3aWMTbl BOEHHOCHYyXawmx. Bce uneHbl BoOeHHOro TpubyHana
HaxogMnncb B MOAYMHEHHOM TMOJSIOXKEHUM MO OTHOLWEHMIO K Ha3Hadawouwemy
3acefaHnst BOEHHOCYXaweMy U NOAYMHANMCL €My o cnyxbe. B Takux
obcToATeNnbCTBAX  COMHEHUS  3asBuTens no  noBoAy  He3aBUCUMOCTU U
becnpucTpacTHoCTM cyaa Mornm 6biTb 06bEKTMBHO oOnpaBAaHHbIMW. B pene
«[AnkTapac npoTtmB JIUTBbI» npeacedaTenb KOMNErMyu Mo YrosoBHbIM Aenam
BepxOBHOro cyza nogan KacCCauMOHHYK Xanoby Ha pelweHune anennsumoHHOM
WHCTaHUMN C XOA4aTaMCTBOM O BOCCTAHOB/IEHMW peLleHUs nepBor MHCTaHumu. OH
Takxe chopMmmpoBan cya W HasHaumn goknaguuka. Cya cyen, 4Tto B cnydae, Koraa
npeacepatenb  Cyda He TONbKO TMPUHMMAET K pPACCMOTPEHMIO XO4aTalCTBO
NpoKypaTypbl, HO TakKXe, B [AOMOJIHEHME K CBOMM OpraHuM3auMoOHHbIM U
ynpasseH4YecknMm yHKUMAM, popMUpyeT cyd, C O6BEKTUBHOM TOUKN 3PEHUS HENb3S
CKasaTb, 4YTO MMEKTCS AOCTAaTOYHble rapaHTUM, UCKIYaKLWMe 3aKoOHOMEpHbIe
COMHEHMNS B OTCYTCTBUM HEHaANexallero AaBreHus.

Cya He npongeTt 3k3aMeH Ha 06bekTuBHYL 6ecnpucTpacTHOCTb M Torga, Koraa
CyAbsl MMeeT B pacCMaTpMBaeMoOM Jefie NIMYHbIA uHTepec. B pene «[emukonu
npotme ManbTbl» [lanata npeactaBuTenen ManbTbl, KOTOpas npoBoauna
pa3bupaTtenbCTBO NO Aeny 3aaBuTens, He 6bina 6ecnpucTpacTHOM, MOCKONbKY ABa
€€e uneHa, KOTopble y4yacTBoBaau B pa3bupaTenbCTBe, paHee NOABEPrINCbL KPUTUKE
B CTaTbe, KOTOpasi U COCTaBnsaa npeaMeT npearnosaraeMoro npasoHapylweHums. Ewe
OAWMH CXOAHbIA Cny4yam: AucumnamHapHble pasbupatensctBa B Accouuaunm
MeANUMHCKNX paboTHMkoB dpaHuMu NO NOBOAY BblAayu paspelleHus Ha oKasaHwue
HEOT/IOXXHOM MeAUMUMHCKOM nomowmn. YneHol ob6enx KOMWUCCUW, rae npoBOAMIIUCH
pasbupaTtenbcTBa, NoAAEpPXMBANU CBSA3NM C OpraHM3auMsMn, KOTOpble COCTaBSNM
NPSAMYI KOHKYPEHUMIO 3asBUTENI0, W MO3TOMY HM OAHA M3 KOMUCCUMA He Morna
paccMaTpmBaTbCs B KayecTBe «b6ecnpmucTpacTHOro cyaa» no CMbICAy CTaTbu 6.

MpobneMbl B 3TOU chepe MOryT 6biTb CBSI3aHbl U C COCTAaBOM CyAa MPUCSXKHbIX.
Tak, B gene «XonbM npotus LUBeumun», rae nATb M3 AEBATU MNPUCSXKHbIX Obinn
aKTUBUCTAaMM MOSIMTUYECKON MapTUM, WMEKLWEN TeCHble CBSA3M W  OTHOLIEHMS
COH6CTBEHHOCTM C M34aTeNbCTBOM MNOACYAMMOro, OnaceHus 3asiBuTesnis no MoBOAY
HEe3aBMUCMMOCTN M H6ecnpucTpacTtHOCTU cyaa bbbl 06bLEKTMBHO 060CHOBaHHbLIMKU. B
aene «Mynnap npotuB CoeamHeHHoro KoponescTBa» 3asiBUTENb CETOBaA Ha TO, YTO
NPUCYTCTBUE Cpean MPUCSXHbIX COTPYAHMKA OAHOMo0 M3 ABYX [NaBHbIX CBUAeTenemn
06BMHEHUST 03Hayano, 4To CyA, B KOTOpPOM paccMaTpumBanocb AeNno, He Mor
CUNTaATbCS HEe3aBUCUMbIM U BecnpucTpacTHbIM. Mo MHeHuto Cyaa, 3HAKOMCTBO 4JieHa
CcyAa C O4AHUM U3 CBMAETENEN No AeNy BOBCE HE 3HA4YUT, YTO OH ByaeT C MO3UTUBHBLIM
NpUCTpacTMeM paccMaTpyMBaTb MNOKa3aHMSA AaHHOro nuua. Xapaktep Takoro
3HAKOMCTBA W ero BO3A4encTBMe Ha 6ecnpucTpacTHOCTb CyAda creayeT OueHMBaTb
WHOMBUAYANbHO, MNPUMEHUTENbHO K KaXAoOMy KOHKPEeTHOMY Aeny. YuuTbiBas
dakTonormto gena, Cya cuyen, 4YTO HET HWUKAKOM YBEPEHHOCTM B TOM, 4TO
06beKkTMBHLIN HabnwaatTens npuwen 6bl K BbIBOAY O TOM, YTO AAHHbIN MPUCSIKHbIN
6bin1 6bl CKNIOHEH BepuTb CKOopee cBoeMy paboToaaTento, YeM CBMAETeNto 3awumThbl.
KpoMe Toro, noMMMO Hero B pasbupaTtenbCTBe y4yacTBOBasio ewe 14 npUCSXHbIX, U



MM 6b1I0 onpeaesieHHbIM 06pa3oM  yKas3aHO, 4UTO OHM AO0/KHbl HenpeaB3sTo
oLeHMBaTb AOCTOBEPHOCTb MNOKa3aHUM BCEX CBMAETENEMN.

B Tpex cny4yasx Bonpoc o0 6ecnpucTpacTHOCTM BO3HWUK B CBS3M C OBBUHEHMEM
MPUCSXHbIX B pacu3ame. B pene «Pemnm npotus @OpaHumm» TpeTbe AuUO
yAOCTOBEPUIO B MUCbMEHHOM BMAE, YTO OHO C/bIWano OT OAHOr0 M3 MPUCSXKHbIX
npusHaHue B pacusMme. CaM 3asButenb npoucxoanmt m3 CesepHon Adpuku. Cya
NMPUCSHXKHbIX B AenapTaMeHTe POHa cuesi, YTo OH He MOoXeT oduumanbHO MPUHATL K
cBefeHunto cobbiTnsa, Kobbl MeBLIME MECTO BHE ero CTeH, U He NPUHAN Kaknx-nmbo
Mep Ans npoBepku ob6BuHeHUs. EBponenckmn cyn cden, 4to KOHBeHUUS
«yCTaHaBnBaeT 0643aTenbCTBO AJ19 KaXAoro HauuMoHaNbHOro cyza npoBepsSTh,
ABNSIeTCA /I OH B CBOEM HACTOSLWEM COCTaBe <«HEe3aBMCUMbIM CyAOM» MO CMbICNy
[n.1 cT. 6], ecnn 3TO oCnapuBaeTCs Ha OCHOBaHWW, KOTOpPOe He npeacTaBnsieTcs
3aBeAO0MO JIMLWEHHbIM OCHOBaHUN». TakoM NpoBepKM npoBeaeHo He 6bls10, B CBSA3M C
yem 3asaBuTeNnb ObL1 NMWEH BO3MOXHOCTU A06UTbCS WCMpaBAEHUA CcUTyauuu,
npotuBopevawen KoHBeHuun. B cBoeM 0CO6OM MHeHUM cyabst Top BuibsnbMCOH
oTMeuan: «ecau npegnosiaraeMoe HapylleHune paccMaTpuBaTb B COMOCTaB/IEHUU C
TeM, C YyeM MOBCEeAHEBHO CTasikMBaloTCs B cBoel paboTe cyabu M aaBoOKaTbl, MHe
npeacTaBnsieTcss O4eBUAHbIM, YTO OHO HAZAYMaHHO M He MOr/I0 OKa3aTb BO34ENCTBUS
Ha NPUroBoOp, AaXKe ecnn cYnTaTb, UTO haKTbl, U31araeMble 3asiBUTENEM, BEPHbI».

C ppyron ctopoHbl, Cyn He ycMOTpen HapyleHuss B TOM, eCin cyabe OT
MPUCSXKHbIX Nepefann 3anncky O TOM, UTO cCpeaun MNpPUCSXHbIX MNPOSBASAKTCS
«pacucTtckme HactpoeHus». Cyabsi pewwnn pa3obpaTbCa C TaKUM YTBEPXAEHUEM,
BbICTYMMB C  BblAEpXaHHbIM B  XECTKUX  (GOpMYyNMpOBKaxX  3asiB/IEHUEM,
npeaBapuTesibHO MOCOBETOBaBLWIMCL C MNpeacTaBuTensMm CcTopoH. Ero 3asBneHue
6bIN0 «SCHbIM, A€TaNbHbIM U KpacHopeunsbiM». N3yums dakTbl, Cya 3aKA4UYMA, 4YTO
C TOYKW 3peHuns ctatbh 6 3TOro 66110 BMNOSHE AOCTATOYHO ANS TOro, YTobbl pa3BesaTb
0bbeKTMBHbIE CTpaxn N coMHeHus. Cya npuwen K MHOMY BbiBOAY B Aene, rae 4sieH
cyfa MPUCSXHbIX noAasn 3arnucky O TOM, YTO C/iblwan OT ABYX APYIUX MPUCSXHbIX
«IBHO paCUCTCKME 3aMeyaHuss U WyTkn». lpuUHAB BO BHMUMaHMeE 06CTOSATENbCTBA
aena, T.e. ropa3ao 6onbwyo 060CHOBAHHOCTb U CEPbE3HOCTb YTBEPXAEHUN, YEM MO
neny «[lperopy npotme CoeanmHeHHoro KoponesctBa» (rae xanoba 6bina
HEeKOHKpeTHOM W pacnnbiBYaton), Cya cuyen, 4YTO YKasaHus, [AaHHble Cyabewn
MPUCSHXKHbIM, He MOrM pa3BedaTb OOOCHOBAHHOMO OLWYLEeHUS W OrnaceHus
NMPUCTPACTHOCTM, Bbi3BaHHble 3anuUCKOW. Mpn HanUuMM Cepbe3HOro yTBEPXAEHUS O
TOM, YTO 3asiBUTENIb MOXET 6bITb OCYXAEH M3-3a CBOEW HALMOHANbHOCTU, Cyabs, NO
MHeHuto Cypaa, pomkeH 6bln npopearnpoBaTb 6o0siee 3HEpPrnyHo, a He NpocTo
3apyymTbCa pacriblBY4aTbiMU 3aBEPEHUAMU MPUCAXKHBIX O TOM, 4YTO OHWM MOryT
3abbITb O CBOMX nMpeapaccyakax W paccMmaTpuBaTb AeNno TOAbKO MUCXoas U3
MaTepuanoB gena. He caenas 3ToOro, cyabsa He obecneumsn AOCTAaTOUHbIX rapaHTUM
AN Toro, 4tobbl UCKNOUYUTL No6ble 06BEKTUBHO 060CHOBAHHbLIE UM ONpaBAaHHbIE
onaceHus B OTHOLUEHWN NpeaB3aToCTU cyaa.

DT Tpu f[ena roBOpPSAT O TOM, U4YTO Korga JAenakwTca YTBEpXAeHuss o
MPUCTPACTHOCTM MPUCSXKHbIX, AN8 TOro, 4tobbl YyAOBNETBOPUTb TpeboBaHUAM
06beKkTMBHOMN 6eCcnpuCTpacTHOCTU, CyA AOJ/IKEH MNPUHATb onpeneneHHble Mepbl ANs
NpPoOBEepKN WCTUHHOCTU YTBEpXAEeHWNU, HO Jeno <«Pemnu npotus @paHummn»
yKa3blBaeT, 4YTO Cya He MOXEeT CMOKOMHO WrHOpupoBaTb Aa)e A0BOJIbHO LWaTKue
06BMHEHUNS. DTO cooTBeTCTBYeT TpeboBaHMAM obbekTMBHOro noaxoga. lMocne Toro,



KaK yTBepXAeHue caenaHo, socnpusatne ob6beKTUBHOIO Habnaatens noasepraeTcs
BO34ENCTBUIO, M MNO3TOMY cya 0653aH pa3BedATb MOPOXAEHHble TakuM o06pa3oMm
COMHEHMS.

HakoHeu, B agene, rae cyn pabotan noa npeacenaTenbCTBOM MLA, C KOTOPbIM
3as8BuUTeNb Bes AUCKYCCUIO B Npecce, EBpONENCKU cyn nocTaHoBWUA, 4TO cyaebHble
BlaCTU  [O/DKHbl  MMeTb MakKcuManbHyd cBoboay [AeUCTBMA B OTHOLUEHUM
paccMaTpuMBaeMbiX UMW Aen ANS COXpaHeHUst aBTopuTeTa 6ecrnpucTpacTHbIX CyAewn.
OT1a cBobona AencTBuMin npusBaHa nobyxaaTb nx He npuberatb K ycayraMm npecchol,
Aaxe ec/in MX Ha 3TO MpoOBOUMPYIOT. DTa MX 0653aHHOCTb AMKTYETCS BbICLUMMU
WHTepecaMu NpaBoCyaAns N BbICOKON MUCCUEN CYyabM.

4. 3aknrouvyeHue

Kak Mbl ybegunucob, B aton cdepe Cyan npoaoskaeT npuaaBaTb onpeaeneHHoe
3HAYEeHMEe YUYEHUK O BaXXHOCTU BHeWHUX npossneHunn, 4to Cya obocHOBbIBaeT
CCbIIKOM Ha <«pacTyLlyl 3anmHTEpPeCOBaHHOCTb O6LWEeCTBEHHOCTM B CnpaBensiIMBOM
oTnpasneHun npasocyams». Cya 06blYHO CKeNTUYEeCKM OTHOCUTCHA K apryMeHTaM,
MOCTPOEHHbIM Ha MNPaKTUYEeCKMX W OpraHM3auMOHHbIX acnekTax, Jaxe B Tex
cnyyaax, Korga npeacrtaBnseTcs, 4YTO Ha CUCTEMY MpaBoCyaAuMs B pe3ysibTaTe
NMPUHATOrO peLleHns MOXET Nieub 3HaunTenbHoe 6pems. 3aBeT NOKOMHOro n rnyboko
yBaxaemoro cyabun MapTeHca, KoTopblin npu3biBan Cya noMHUTb 06 MHTepecax
CNa>XeHHoro @QyHKUMOHMPOBAHUSA cyaebHOM CuUCTeEMbl, CrNOCOH6HOM OCYyLWeCTBNASATb
npasocyauve B pa3yMHble CPOKMW, CyAsd MO BCEMY, HE HaxXoAUT ropsyero OTK/MKa B
npeueaeHTHon npaktuke Cyaa. Ho xota Cya npuMeHsIeT XeCcTkue CTaHAapTbl npu
pacCMOTPEHMM MNO3MUMWM HAUMOHAJIbHbIX CyAoB, CaM OH, 6yayyuM NOMHOUEHHbLIM
npasocyanebHbIM OopraHoM, He MeHee XecTkume TpeboBaHuUs nNpeabsBAseT K CBOEW
BHYTpeHHeN opraHmsauumn. Tak, nocne BCTynneHus B cuny [lpotokona N2 11 K
KoHBeHUUN ABe paHee CyllecTBOBaBLUMX CTPYKTypbl — Cya n Kommucecma no npasam
yenoseka, 6bbIN 3aMeHeHbl eanHbiM CyaoM, B cocTaB KoToporo sowam 10 6biBLInX
yneHos Komuccumn. Cyn 6e3 konebaHMM NOCTaAaHOBWUA, 4TO B TexX Cllyyasix, Koraa
yneHbl KoMmnccmm yyacteoBasin B pacCCMOTPEHUN Aesl, HaXoAAaLWnXCcs B NpOU3BOACTBE
B Cyne B Hacrosiulee BpeMs, OHW AO0/KHblI BbIXOAUTb M3 cocTaBa Cypa. Kak un B
BblLLeYyKa3aHHbIX Criydasax, BpsS4 JIM MOXHO CYMTaTb, YTO OHM OyayT noaxoauTb K
AAHHbIM efnaM CoBepLUeHHO HenpeaB3sTo. AHanormMyHbIM 0bpasoM, ecnm KTo-mbo
n3 uneHos Cyaa y4yacTtBoBas, NyCcTb Aa)Xe HOMWUHANbHO, B pa3bupaTtenbctee B Cyae
no geny, B pacCMOTPEHUU KOTOPOro OHM YyXe yyacTBOBanM A0 CBoero usbpaHumsa B
Cya, oHu o643aHbl BbIXoAUTb U3 cocTtaBa Cyaa. TakuM e OCHOBAHMEM ANS 3TOro
ABNSETCA Haln4yme B3aMMOOTHOLWEHMW C NOAbMU, pacCMaTpuMBaBLUMMKM Takue aena
Ha HauMOHalIbHOM YpOBHe.

B MoeM poknage A He KOCHYJ/ICS BOMpocCa O Ha3HavyeHuun cyaen. YuuTbiBas
cneundunky EBponenckoro cyaa Mo npaBaM 4enoBeKa, OYeHb BaXHO, 4TOb6bI
npoueaypa Mx Ha3HayeHUs He co3jaBana BhneyaT/eHus, 4YTO CyAbW BbINOSHSAOT
yKasaHus npaBuTenbCTB [oroBapuBaloWMXCcsa rocyaapcTsB. 34eCb  OnATb-Taku
bonbwoe 3HayeHWe UMeeT BHewHee BocnpuaTMe, W npouecc oTbopa
npaBuTenibCTBaMM KaHAMAATOB AO/HKeH ObiTb npo3padHbiM. B 3TOM cBA3M
JloroBapuBarowimecsa rocyaapcrtea, a Takxke Komutetr MUHUCTpOB M lNapnameHTCcKas



Accambnesa CoseTa EBponbl AO0/KHbI NposBNATbL B xoae BbibopoB uneHoB Cyaa
ocobyto 6a4NTENBHOCTD.
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1. Introduction

Impartiality lies at the very heart of the notion of justice and fair trial. It is
therefore not surprising that it occupies a prominent place in the due process
guarantees enshrined in the European Convention on Human Rights and in the
case-law of the European Court of Human Rights. Public perception that justice is
impartial is the foundation for the confidence which citizens must have in their
judicial system. The requirement of an independent and impartial judiciary
embraces both subjective and objective elements. It is the latter aspect which has
been the focus of the Strasbourg case-law in this area and which is most obviously
linked to public perception. This is expressed in the doctrine of appearances
reflecting the old adage, justice must not only be done, it must also be seen to be
done; in the context of the present paper, this translates as courts must not
only be impartial, they must also be seen to be impartial. This implies a high,
objective standard having practical consequences that have on occasion given rise
to concern and criticism both outside the Court and within it. Yet the Court has
maintained a largely consistent approach and indeed applies the same strict rules in
regard to its own internal functioning.

2. The Convention guarantee

Article 6 8 1 of the European Convention requires a “fair ... hearing ... by an
independent and impartial tribunal” in the determination of civil rights and
obligations or of criminal charges. In the case of Piersack v. Belgium, the Court
described its approach to impartiality. Impartiality normally denoted absence of
prejudice or bias. However, its existence could be tested in several ways. Thus a
distinction was to be drawn between the subjective approach and the objective
approach. The subjective test consists of endeavouring to ascertain the personal
conviction of a given judge in a given case. It is of course notoriously difficult to
substantiate allegations of actual bias and the Court has made it clear that personal
impartiality is to be presumed until proof to the contrary .

The difficulty in establishing a lack of personal impartiality has led the Court to
concentrate on an objective approach, that is determining whether a judge offers
sufficient guarantees to exclude any legitimate doubt as to a lack of impartiality. In
other words, in view of the difficulty of establishing to the required standard of
proof whether or not a court is actually impartial, the case-law has looked at
whether courts can be seen to be impartial. It is here that the Court has
introduced the notion of appearances; what is at stake, as the Court has held, is
the confidence which the courts must inspire in the public in a democratic society.



Whether misgivings as to impartiality are to be regarded as objectively justified
depends on the circumstances of each case. The Court has held that in criminal
proceedings “while the standpoint of the accused is important”, it is not decisive.
What is decisive is whether, in criminal proceedings, the accused’s fear that a judge
lacks impartiality can be held to be objectively justified. Thus it is not only that the
person directly concerned by the proceedings must have apprehensions, but those
fears must appear reasonable to the external observer.

There are a variety of different situations in which the question of impartiality
has been examined by the Court. The majority of cases have dealt with structural
impartiality, usually entailing the exercise of different functions within the judicial
process by the same person or persons; but structural questions also arise where a
judge has non-judicial functions which may impinge on his judicial role and where
the judge is subject to hierarchical links with persons involved at other stages of
the same judicial process or with the executive as one of the parties to
proceedings. Impartiality may also be called into question where the judge has links
of a different nature to one of the parties (usually in civil proceedings) or has an
interest in the outcome of the proceedings. Finally the composition of juries or their
attitude may in certain circumstances cast doubt on a court’s impartiality.

The guiding principle is that where there are ascertainable facts which suggest
to the external and objective observer that the judge or the jury cannot approach
the case with an entirely open mind, then his objective impartiality may be
questioned, even if his subjective state of mind is beyond reproach. Thus for
example in criminal proceedings where a judge has been involved in the
preparation of the prosecution case, it is hard for the external observer to conceive
that he will not have formed an opinion as to the accused’s guilt. Where the judge
has been involved in the investigation procedure or pre-trial decisions on detention,
the nature of the involvement and the requirements of the relevant legislation will
determine whether there are legitimate grounds for fearing that he has had to form
such an opinion.

3. The Strasbourg case-law

The majority of cases have concerned the exercise by the same person or
persons of different judicial functions in criminal proceedings, and notably prior
involvement of a trial judge in the work of the prosecuting authority, in the
investigation process and in pre-trial detention decisions.

In Piersack v. Belgium, a presiding trial Judge had previously been head of a
section in the public prosecutor’s department which had been responsible for the
prosecution of the accused. The Court held that ” if an individual, after holding in
the public prosecutor’s department an office whose nature is such that he may have
to deal with a given matter in the course of his duties, subsequently sits in the
same case as a Judge, the public are entitled to fear that he does not offer
sufficient guarantees of impartiality”. On the other hand, it would, the Court found,
”be going too far to the opposite extreme to maintain that former judicial officers in
the public prosecutor’s department were unable to sit on the bench in every case
that had been examined initially by that department even though they had never
had to deal with the case themselves”. Such an inflexible and formalistic conception
would lead to an upheaval in the judicial system of several Contracting States
where transfers from the prosecutor’s department to the bench were common. The



Belgian Court of Cassation had found it conclusive that the judge in question had
not adopted a personal standpoint or taken any specific step in the prosecution
process, but the European Court was satisfied that he had played a certain part in
the proceedings and the impartiality of the court over which he had presided was
consequently “capable of appearing open to doubt”.

On the basis of Piersack, it can thus be said that, as suggested above, a strict
standard is applied where the prior judicial function exercised is that of a member
of the prosecution service. It is sufficient to have played "a certain part in the
proceedings”. It does indeed appear that the nature of the role of the prosecution
service in criminal proceedings should attract such a standard.

Where the prior function has related to the investigation process, the position is
somewhat different. In the case of Bulut v. Austria, where the trial judge’s
participation in the investigation had been limited in time and consisted in
questioning two witnesses and had not entailed any assessment of the evidence or
required him to reach a conclusion, the Court found that the applicant’s fear that
the competent national court lacked impartiality could not be regarded as
objectively justified.

The successive exercise of the functions of investigating judge and trial judge
can, however, give rise to problems. As the Court has stated, it is understandable
that ”an accused might feel some unease should he see on the bench of the court
called upon to determine the charge against him the judge who had ordered him to
be placed in detention on remand and who had interrogated him on numerous
occasions during the preparatory investigation”. Such a judge will have acquired a
particularly detailed knowledge of the file and may appear to be in a position to
play a crucial role in the trial court and even

to have a pre-formed opinion. Thus where the same person had acted as
investigating judge and one of the trial judges in a Belgian first-instance criminal
court, and his involvement in the preparatory investigation, which was a non-
adversarial procedure, "must have been quite extensive”, the impartiality of the
court was capable of appearing to the applicant open to doubt. Nor was the Court
persuaded by the Government’s arguments concerning the practical consequences
of imposing a rigid separation with limited staff available. Contracting States are
under an obligation to organise their legal systems so as to ensure compliance with
the requirements of Article 6 8 1 and “impartiality is unquestionably one of the
foremost of those requirements”.

In the case of Fey v. Austria, a District Court Judge had taken only limited
measures of a preparatory nature, including collecting simple information and
examining a witness at the request of the investigating judge. It did not appear to
the Court that the various pre-trial measures that she had taken were such as could
have led her to reach a pre-conceived view on the merits. The measures could be
distinguished by their nature and extent from those in the De Cubber case and the
fears that the applicant may have had concerning the judge’s lack of impartiality
could not be held to be objectively justified. In a strong concurring opinion, Judge
Martens argued that determining whether fears as to impartiality are objectively
justified was not merely a matter of functional impartiality, but implied also a
weighing of interests, since what is at stake is not only the confidence which the
courts must inspire, but also the public interest in having a rational and smoothly



operating judicial system. He referred to the practical advantages of having a close
network of small courts where both civil and criminal cases of lesser importance
could be dealt with locally and cheaply.

Where the pre-trial measures have involved decisions on detention, the Court
has stated that the mere fact a trial Judge has also made pre-trial decisions,
including those concerning detention on remand, cannot be held as in itself
justifying fears as to his impartiality. Thus under the Danish system, when taking a
decision on detention on remand, the judge summarily assesses the available data
in order to ascertain whether prima facie the police have grounds for their
suspicion. Suspicion and a formal finding of guilt were not to be treated as the
same. However, in the particular circumstances of the case, the legislation on which
the judge relied in taking detention decisions had required him to be satisfied that
there was a ”particularly confirmed suspicion”. This was explained as meaning that
there had to be ”very high degree of clarity” as to guilt. In other words the
difference between the issue which the judge had to determine at the pre-trial
stage and that which he had to decide at the trial was tenuous and the impartiality
of the court was capable of appearing open to doubt in view of the special
circumstances. No such special circumstances were found to obtain in the case
of Sainte-Marie v. France. Here judges who had sat in a Indictments Division to
confirm an order dismissing an application for release had subsequently sat on the
Court of Appeal which sentenced the applicant. The Court noted that the
Indictments Division had confined itself to making a brief assessment of the
available facts in order to establish whether prima facie the police suspicions had
some substance and gave grounds for fearing that there was a risk of the
applicant’s absconding. The judges’ participation in the subsequent decision of the
Court of Appeal had not undermined that court’s impartiality”.

Questions as to structural impartiality also arise where a court of the same
composition tries the same case twice, for example where a case that has been
heard on appeal is remitted to the same lower court that gave the initial jJudgment
with the same composition or where a court which has tried an accused in
absentia subsequently tries him in the same composition in his presence. The Court
has held that it cannot be stated as a general rule resulting from the obligation to
be impartial that a superior court which sets aside an administrative or judicial
decision is bound to send the case back to a different jurisdictional authority or to a
differently composed branch of that authority. No ground for legitimate suspicion
can be discerned in the fact that judges who had taken part in the first decision also
participate

in the second. Moreover, if a court had to alter its composition each time it
accepted an application for retrial from a person who had been convicted in his
absence, such persons would be placed at an advantage in relation to defendants
who appeared at the opening of their trial, because they would be able to obtain a
second hearing at the same level of jurisdiction. Such a practice would only slow
down the operation of the justice system.

On the other hand, where the composition of the appeal body is the same as the
body which rendered the decision appealed, its impartiality may be called into
question. Thus where a judge presided over a tribunal called upon to decide on an



objection against a decision for which he was himself responsible, the applicant’s
fears were objectively justfied .

A variation is illustrated by a case where a judge sat in a trial concerning
different defendants but in relation to the same set of facts as a later trial and
where in the first trial he had referred to the defendants in the second trial as co-
perpetrators. In these circumstances it was apparent that the judge had formed a
view as to the issue of the second trial before it started and the applicants’ fears as
to his lack of impartiality could be held to be objectively justified.

Structural impartiality may also be in issue when a judge has previously been
involved in the matters before the court in a non-judicial capacity. Thus where
members of the Luxembourg Conseil O’Etat were asked to rule on the lawfulness of
a regulation which they had previously scrutinised in their advisory capacity, the
applicant association had legitimate grounds for fearing that they felt bound by
their earlier decision and therefore doubt was cast on the institution’s structural
impartiality. The Court has, however, affirmed that neither Article 6 nor any other
provision of the Convention requires States to comply with any theoretical
constitutional concepts as such. In a case where the same person presided over the
legislative body which adopted a development plan and then over the judicial body
determining the applicant’'s planning appeal, the Court noted that any direct
involvement in the passage of legislation or of executive rules is likely to be
sufficient to cast doubt on the judicial impartiality of a person subsequently called
on to determine a dispute over whether reasons exist to permit a variation from the
wording of the legislation or rules at issue .

The question whether a judge’s impartiality may undermined by reason of his
relationship with one of the parties has often been examined by the Court under
the dual head of independence and impartiality. The relationship may be a
structural or hierarchical one. Thus in a nhumber of Turkish cases, the presence of a
military judge on the State Security Court was found to be a breach of Article 6 81
of the Convention. While the status of such judges did provide some guarantees of
independence and impartiality, they were servicemen, who still belonged to the
army, which took its orders from the executive, and they were still subject to
military discipline. Where civilians were facing prosecution for disseminating
propaganda aimed at undermining state security, it was understandable that they
should have been apprehensive about being tried by a military judge. They could
reasonably fear that the court in question might allow itself to be unduly influenced
by considerations which had nothing to do with the case.

The Court has found that where a tribunal’s members include a person who is in
a subordinate position, in terms of his duties and the organisation of his service,
vis-a-vis one of the parties, litigants may entertain a legitimate doubt about that
person’s independence. In a series of cases concerning court martia] proceedings in
the United Kingdom, the Court observed that the convening officer played a central
role in the prosecution, as well as convening the court martial, appointing its
members and the prosecuting and defending officers. All the members of the court
martial were subordinate to the convening officer and fell within his chain of
command. In those circumstances the applicant’s doubts about the tribunal’s
independence and impartiality could be objectively justified. In the case of Daktaras
v. Lithuania, the President of the Criminal Division of the Supreme Court had



lodged a cassation petition proposing the quashing of an appellate decision and the
reinstatement of the first- instance decision. He also constituted the court and
appointed the rapporteur. The Court found that where the president of a court not
only takes up the prosecution case, but also, in addition to his organisational and
managerial functions, constitutes the court, it cannot be said that, from an
objective standpoint, there are sufficient guarantees to exclude any legitimate
doubt as to the absence of inappropriate pressure.

The objective test will also be infringed where the judge has a personal interest
in the case. In Demicoli v. Malta the Maltese House of Representatives which tried
the applicant for breach of parliamentary privilege was not impartial because two
its members who participated in the proceedings had been criticised in the article
that was the subject of the alleged offence. Where, in disciplinary proceedings
before the French ordre de médecins examining whether an organisation was
entitled to provide emergency medical services, the members of the two boards
before which the proceedings were conducted had links with organisations which
were in direct competition with the applicants, neither of the boards could be
regarded as “impartial” tribunals within the meaning of Article 6.

The composition of a jury can pose problems in this area. Thus in Holm v.
Sweden where five out nine members of the jury were active members of a political
party which had close links with and indeed had owned the defendant publishing
house, the plaintiff's fears about the independence and impartiality of the court
were objectively justified. In Pullar v. the United Kingdom, the applicant complained
that the presence in the jury of an employee of one of the two key prosecution
witnesses meant that his case was not heard by an independent and impartial
tribunal. In the Court’s view, it did not necessarily follow from the fact that a
member of a tribunal has some personal knowledge of one of the witnesses in a
case that he will be prejudiced in favour of that person’s testimony. In each
individual case it had to be decided whether the familiarity in question is of such a
nature and degree as to indicate a lack of impartiality. On the facts, the Court took
the view that it was by no means clear that an objective observer would conclude
that the juror in question would have been more inclined to believe his employer
than the defence witnesses. Moreover there had been 14 other jurors and they had
been given clear directions that they should assess the credibility of all the
witnesses dispassionately.

In three cases allegations of racism on the part of members of the jury have
raised the question of impartiality. In Remli v. France a third person had certified in
writing that she had heard one of the jurors state that he was a racist. The
applicant was of North-African origin. The Rhone Assize Court found that it could
not take formal note of events alleged to have occurred out of its presence and did
not take any measures to verify the allegation. The European Court held that the
Convention ”imposes an obligation on every national court to check whether, as
constituted, it is an ’impartial tribunal’ within the meaning of [Article 6 8 1] where
... this is disputed on a ground that does not immediately appear to be manifestly
devoid of merit.” Here there had been no check, and the applicant had thereby
been deprived of any possibility of remedying a situation contrary to the
requirements of the Convention. In a dissenting opinion, Judge Thor Vilhjalmssson
remarked: ”if the alleged violation is tested against the everyday experience of



those who work as judges or advocates, it seems obvious to me that it is far-
fetched and could not have influenced the verdict, even if the facts as set out by
the applicant are assumed to be correct”.

On the other hand, the Court found no violation where a judge had been passed
a note from the jury alleging that the jury were showing “racial overtones”. The
judge chose to deal with the allegation by means of a firmly worded redirection
having had the benefit of submissions from both counsel. His statement was “clear,
detailed and forceful”. The Court’s assessment of the facts led it to conclude that no
more had been required under Article 6 to dispel any objectively held fears or
misgivings. The Court reached a different conclusion where a member of the jury
had submitted a note alleging that two fellow jurors had "been making openly racist
remarks and jokes”. In the circumstances of the case, that is more serious and
well-founded allegations than in Gregory (where the complaint had been vague and
imprecise), the Court considered that the direction given by the judge to the jury
could not dispel the reasonable impression and fear of a lack of impartiality, which
were based on the original note. Faced with a serious allegation that the applicant
risked being convicted because of his ethnic origin, the judge should, so the Court
held, have reacted in a more robust manner than merely seeking vague assurances
that the jurors could set aside their prejudices and try the case solely on the
evidence. By failing to do so, the judge did not provide sufficient guarantees to
exclude any objectively justified or legitimate doubts as to the impartiality of the
Court.

These three cases would suggest that where an allegation of actual bias on the
part of the jury is made, if the court is to satisfy the requirement of objective
impartiality, it must take some action to verify the allegation and to counter the
effects of any such bias. The extent of the action required will depend in particular
on the seriousness of the allegation, but Remli indicates that a court cannot safely
disregard even rather tenuous allegations. This is in line with the objective
approach. Once an allegation has been made the objective observer’s perception
will be affected and therefore the court must act to dispel the doubts engendered
thereby.

Finally, where a court was presided over by a person with whom the applicant
had engaged in an argument in the press, the European Court stated that judicial
authorities are required to exercise maximum discretion with regard to cases with
which they deal in order to preserve their image as impartial judges. That discretion
should dissuade them from making use of the press even when provoked. It is the
higher demands of justice and the elevated nature of judicial office which impose
that duty.

4. Conclusion

It can been seen that in this area the Court continues to attach considerable
importance to the doctrine of appearances, which the Court has justified by
referring to “the increased sensitivity of the public to the fair administration of
justice”. The Court has not generally been sympathetic to arguments relying on
practical or organisational aspects, even where it appears that a considerable
burden may be imposed on the system of justice in question. The late and much



respected Judge Martens’s dicta urging the Court to bear in mind the demands of a
smoothly operating judicial system capable of rendering justice within a reasonable
time have tended not to find a clear echo in the Court’s case-law. But if the Court
has applied exacting standards when called to consider the position of national
courts, it has — as a fully judicial body itself — been equally stringent in its own
internal organisation. Thus following the entry into force of Protocol No. 11 to the
Convention which replaced the two original institutions, the Court and Commission
of Human Rights, by a single Court, the new Court included ten former members of
the Commission. The Court had no hesitation in deciding that where Commission
members had been involved in consideration of cases which were now before the
Court, they should withdraw. As in the cases mentioned above, they would not be
seen to be approaching the cases in question with an entirely open mind. Similarly
when any of it members have been involved, even only nominally, in proceedings
relating to a case before the Court before they were elected they are required to
withdraw. A link with persons dealing with such cases at national level has also
provided grounds for withdrawal.

There remains the question of appointment, with which this paper has not dealt
in general. Given the nature of the European Court of Human Rights, it is
particularly important that its Judges are not perceived as acting on instructions
from the Governments of the Contracting States in respect of which they are
elected. Here again appearances may be relevant and the process by which
Governments select their candidates should be transparent. The greatest vigilance
is called for in this connection on the part of the Contracting States, but also the
Committee of Ministers of the Council of Europe and the Parliamentary Assembly
which elects the members of the Court.

BbinonHeHMe Me)XXAYyHAapoOAHO-NPaBOBbiX 06A3aTeNbCTB
OvnneMMbl ANA HAUMOHAJNIbHOINO KOHCTUTYLMOHHOIO NpaBa

Mpod. Jlroasur. AnaMmoBuy
NMpe3naeHT KOHCTUTYLMOHHOIO cyaa ABCTpum



Mpexae 4yeM g obpawycb K 0COBEeHHOCTAM MosIoXeHns B  ABCTpUU
NMPMMEHUTENbHO K Hawen TeMe, XoTenocb 6Obl 3apaHee O04YepTUTb OCHOBHYIO
npobnemaTtunky Moero Aoknaga. MoHATMe «MexayHapoAHO-NpaBoBoe
065s3aTenbLCTBO» BKAKOYaeT B cebs obsA3aTtenbctBa Mo 06blMHOMY MeXAyHapoAHOMY
npaBy W MO MeXAyHapoAHbIM AOoroBopaM. $ oCTaBnw B CTOPOHE BOMpPOChHI
MeXxayHapoaHoro obblyas, KoTopbl B ABCTPUKN, KakK M BO MHOMMX APYruX CTpaHax, C
TOYKM  3peHunss  KOoHCTUTyumm  paccmaTpuBaeTcs KaKk  COCTaBHasd  4acTb
BHYTpUrocyaapcrteeHHoro npasa (cT. 9.1), a OCHOBHOE BHWMaHue yAaenko
npobnemawm, CBSAA3@aHHbIMM C BbIMOSIHEHNEM MeXAYyHapoAHO-A0r0BOPHbIX
0b6sa3aTenbCTB.

Ewle ogHO BaXkHOe 3aMeyaHue, KoTopoe HeobxoamMMo caenaTb B CaMOM Hadane:
MOe BbICTYyMJleHMe He 3aTparumBaeT npobnemMmbl BbIMNONAHEHUS  (BTOPUYHOrO)
3akoHogaTtenbcTBa CoobuiectBa, M 34eCb He AO/DKHO BO3HUMKHYTb nyTaHuubl. K
AaHHOM npobrieMe s BEpHYCb B KOHLE CBOEro Aoknaaa.

B cBS3M ¢ MexayHapoAHbIMW AOrOBOpPaMM U UX BbINOSIHEHMEM BO3HMKAET HeMasno
WHTEPECHbIX HOpUANYECKMUX BONPOCOB:

« Kak peanusoBbiBaTb WX BO BHYTPUrocyaapCcTBeHHOM npase (obwas wu
KOHKpeTHas TpaHcdopMaumnsa)?

o Korga mexxayHapoAHbli 4OFOBOP MOXET MPUMEHSTLCSH HanpsaMyto?

« KakoBo MecTo MexAyHapoAHbIX [AOroBOpPOB B HaUMOHANIbHOWM MNpaBOBOM
cucreme?

« Kakune 3aKkoHbl A0/MKHbI 06peTaTb KOHCTUTYLUMOHHbIN CTaTyC?

o« Kakme opraHbl B deaepaTMBHOM rocydapCcrtBe YMNOJAHOMOYEHbl 3aKa4yaTtb
MeXayHapoAHble LoroBopbl?

o OcywecTBneHne MexayHapoAHbiX obs3aTtenbCcTB B 06nactv npaB 4enioBeka;
EBponenckas KOHBEHUMSA O NMpaBax 4YenoBeka;

o MoOXeT 1M 3aK/yeHne MeXxAyHapoaHOro A0oroBopa MpuBECTM K MOJSIHOMY
nepecMmoTpy KOHCTUTYLUMNN?

o BcTtynnenue B EBponenckuin Coto3s.

1) OcyuwecTBneHme MeXXAYHapOoAHbIX AorosopoB/ob6si3aTenbCTB;
BO3MOXXHOCTb NMPSAAMOro NpuMeHeHus

depepanbHblM KaHuep o6sa3aH onybnuMKoBbiBaTb MeXAyHapoAHble A0roBOpbl,
yKasaHHble B ctatbe 50 KoHcTuTyumn, B bBronneteHe  deaepanbHOro
3akoHopaaTtenbcTBa (cT. 49 KoHctutyumn), ecnm HaumoHanbHbin coseT (Nationalrat)
He NMpuUMeT peleHne o nybankaumm forosopa MHbIM Haanexawmm obpasoM. B aTom
cnydyae Q®enepanbHbii KaHusep Ao/keH onybnukosaTb BionneteHe denepanbHOro
3aKoHOAaTeNIbCTBA U COOTBETCTBYOLWYO pe3ontounto CoseTa.

o BBegeHuna B KoHCTUTyuuto nonpaBok B 1964 roay Bce MexAyHapoAHble
AOroBOpbl  CTA@HOBWIMCL  4acTbld MNpPaBOBOM  CUCTEMbl CTpaHbl Mocne  ux
onybnukoBaHma B  blonneteHe deaepanbHOro 3akoHoaaTenbctBa  (obwas
TpaHchopMauns, KOTopast cemyac TakKXe MMEHYETCS «MPUHATUEM»). DTOT noaxon,
KOHEYHO Xe, He Jasajsl oTBeTa Ha K/IW4YeBOM BOMPOC O TOM, MOXET U
MeXAyHapoAHblW  OOroBOp WUMeTb npsiMmoe aencreme. Ecnan  dopMynmnpoBku
MeXAyHapoaHoro aorosopa obpalleHbl, HanpuMmep, TOJIbKO C 3aKOHOAATEeSIbHOW
BS1aCTW, TO NpsiMOe AEeNCTBME TaKoro AorosBopa MUCK4aeTcs. B aToM cnydyae camu
AoroBapuBatolMe CTOPOHbl He 3aKiaAblBasin B HEr0O MexaHu3M MpsMOro AencTBuUS.
KpoMe TOro, HeBO3MOXHOCTb HEMNOCPEeACTBEHHOr0 MPUMEHEHUS A0roBopa MOXeT



6bITb CBSi3@aHa C TeM, 4YTO [JOroBOp HECOBMECTMM C BHYTPUIrOCYyAapPCTBEHHbLIM
KOHCTUTYUMOHHbBIM MpaBOM, KakK 3TO uMMeeT MecTo B ABcTpuu. CornacHo cratbe 18
KOHCTUTYUMN, «BCSI CUCTEMa rocyAapCTBEHHOro yrnpaBflieHUs OCHOBaHa Ha 3aKkoHe».
JTa BaxHasa topuamyeckass AOKTpuUHa TpebyeT, 4uTobbl BHYTPUrOCyAapCTBEHHbIE
HOPMbl (3aKOHblI U MOA3aKOHHble aKTbl) opMynnpoBanmcb (TOYHO M SKCMAULUTHO)
TaknMm obpasoMm, 4Tobbl Npu MX peanunsaumm HUYEro He OCTaBNATb HAa YCMOTpPeHue
(aAMUHUCTPaTUBHbIX UK CyaebHbIX) OpraHoB.

BHeceHnem B 1964 roay nonpaBok B CT. 50 KOHCTUTYUMWU KOHCTUTYLMOHHbIN
3aKkoHoZaTeslb MNonbiTaacad pewunTb 3Ty npobnemy. bBbin BBeAeH WHCTUTYT Tak
Ha3bIBAaEMbIX <UMMJIEMEHTAUNOHHbLIX OroBopok». C Tex nop HauwuoHanbHbIN coBeT
npu YyTBEPXAEHUN MeXAYHAapOoAHOro JAoroBopa WMeeT npaBO onpeaensdTb, 4To
AaHHbIN  poroBop 6yaeT BbINONHATLCA 4Yepe3 nNpuHATME  (HauMOHaNbHbIX)
3aKoHoZaTesIbHbIX aKTOB. AHanornmyHoiM obpasoMm, @denepanbHbii  Npe3naeHT
nonyymMn npaBo YyCTaHaBAMBATb [AaHHbI KOHKPETHbIM MeTo4 peanus3aumm npwu
3aK/I04YEHUN A0OrOBOPOB, He Tpebywmnx yTeepXxaeHus HauumoHanbHOro coseta (CT.
66.2). KpoMe TOro, KOHCTUTYUMOHHbIN 3akoHoAaTenb Hagenun KOHCTUTYUMOHHbIN
CyA MOSTHOMOYMSAMM MO NPOBEPKE 3aKOHHOCTU MeXAYHapoAHbIX AoroBopoB (cT. 140a
KoHCTUTYumnn).

Pa3ymeeTcs, BHeCeHHas nonpaska Bcex npobnem He pewwuna. BMecTto 3Toro oHa
Bbl3Basia K >XWU3HW OOLIMPHbIE HAy4Hble Cropbl O 3HAYEHUU <UMMJIEMEHTALUNOHHOWN
oroBopku». ll03TOMYy BCe AOroBOpbl, Ha KOTOpble pacnpocTpaHseTca crtatbs 50,
AO/DKHbl  YTBEPXAATbCSl C TaKOM OroBOPKOW, €CNuM OTCYTCTBYKT AOCTaTOYHbIE
rMpaBoOBble OCHOBAHUA A/ MNPUMEHEHUA K HUM pexmma crtatbum 18. OTBeTa Ha
BOMNpPOC, AENCTBYeT NnM 3TOT MexaHu3Mm, HeT. HapaboTaHHas 3a nocnegHee Bpems
npeueaeHTHas npaktuka KOHCTUTYUMOHHOro cyaa (ct. 140a) oo cmx nop He urpana
BaXXHOM poNnu B peweHun 3T1oro Bornpoca B Cyae. XOTa BCe AOroBopbl noanexar
nposepke B Cyae, paxe Te, KoOTopble Obll MPUHATBI C WUMMNJIEMEHTALMOHHOWN
orosopkon, Cya elwe HU pasy He CTaBuia BOMpoCa O CYLLEeCTBEHHOM W3MEHEeHUU
MeXxayHapoaHoro porosopa. M Bce xe dopMmynupoBka ctatbm 140a HaBoOAMUT Ha
WHTEpPEeCHble  pa3MbilWfeHNs, BbIiCKa3aHHble npodeccopoM npasa HoBakowm,
OTMEeTUBLUNM, 4YTO XoTa Cya mMeeT NpaBo NPOM3BOAUTbL MPOBEPKY BCEX AOMOBOPOB,
AaXe MNPUHATbIX C OroBOpKamMum, OHM YyXe BCe paBHO TpaHCchHOpMMpOBaIMUCb BO
BHYTPUIOCyAapCTBEHHbIE MPaBOBble HOPMbI, @ 3TO, BEPOSITHO, COBCEM He BXOAWSIO B
nepBoHaYalibHble HaMepeHUs KOHCTUTYLUMOHHOIo 3aKoHoAaTens.

2) NMonoxkeHne MeXxxaAyHapoaAHbIX AOrOBOPOB BO BHYTPUrocyaapCTBEHHOM
npaBe; KOHCTUTYLMOHHbINA CTaTyC

NaBHOM Uenbl BHeceHHOM B 1964 rogy nonpaBkn K KoHCTUTyumn 6bino
pelleHne eule o0AHOro NpUHUMNMAaNbHONO BOMpOCa: KakK BO3BECTU MeXAYyHapoAHble
AOroBOpbl B PaHr KOHCTUTYLMOHHbLIX HOpM. HeobxoAMMOCTb MPOSCHEHMS nopsaka
BbINOMHEHUSA MeXAYHAapOAHbIX AOroBOpPOB, Tpebyluwmx BHECEHUS U3MEHEHWUN WK
aonosHeHnn B KOHCTUTYUMIO, BO3HWUKIA CBA3M C OAHUM U3 peLlleHUn
KOHCTUTYUMOHHOrO cyada. B cBoem wupoko obcyxaaswemcs peweHunn (VFSIg.
4049/1961) Cya HeOXuaaHHO ANs BCeX OTKa3ancs Mnpu3HaTb KOHCTUTYLMOHHbIN
ctaTtyc EBponenckon KOHBeHUMM O npaBax 4denoseka (EKMY), xoTs MMeHHO Takow
cTaTyC npegnonarany Ans Hee napnaMeHTapuu npu patudukaumm 3Toro ocoboro
MexayHapoaHoro porosopa. Cya cyen, 4Tto napsiaMeHT He BbINOAHWA CBOEK
(KOHCTUTYUMOHHOM) 0653aHHOCTM W He YTOYHWUA SIBHbIM 06pa3oM, 4YTO AaHHbIN



AOroBOp SABAAETCA «U3MEHSALWMM KOHCTUTYLUMIO» - 0693aHHOCTU, AEeNCTBYOLWEN A0
CUX NOp NpU NMPUHATUM (HALMOHANBLHOI0) KOHCTUTYLUMOHHOIO 3aKoHoAaTenbCcTBa. Ho
BMNAOTb A0 npuHATMA CyaoM 3TOro peweHus faHHas 0683aHHOCTb ToJsIKoBanach
TakMMm 06pa3oM, YTO OHa He NPUMEHSETCA K MeXAyHapoAHbIM AOroBOpaM.

YTob6bl Ny4we nNOHATb CUTyaumio, MHe HeobxXxoAMMO pasbsCHUTb ayaAUTOpuUU
HeKoTopble 0CO6EeHHOCTN aBCTPUNCKOIrO KOHCTUTYLMOHHOIO npasa.

B oTnnume oT apyrMx KoOHCTUTYuun (Hanpumep, BoHHckon), B KOHCTUTYLMMK
ABCTpUM HE COAEpPXWUTCA HWU KecTKoro TpeboBaHua 06 MHKOpNopupoBaHuu
KOHCTUTYLMOHHbIX NONpPaBoK B KOHCTUTYyUMIO, HM oroBopku o 6eccpoyHoctun. Ho, kak
n Bce gpyrme KOHCTUTYyUMU, aBCTPMMCKAs OCHOBaHa Ha onpeAeneHHbIX npuHumnnax,
KoTopble dopMupytoT 6a3y MNoOAUTUYECKOM CUCTEMbl CTPaHbl. 3HaduUTeNnbHOE
U3MEHEeHWe WIN OTMEHa OAHOro WM HECKOSIbKMX OCHOBOMOJAratwmx MpuUHLMNOB
BfeyeT 3a cobonm obwmnm nepecmoTp KOHCTUTYuUMM, 3@ KOTOpPbIM MO cTaTbe 44.3
Ao/KeH cnepoBatb pedepeHayM. KOHCTUTYLMOHHbIM 3aKOH (O MOJSIHOM nepecMmoTpe
KOHCTUTYUMN), HE COOTBETCTBYHOLWMN 3TOMY CTPOromy npoueaypHomy TpeboBaHuto,
AO/MKEH NponTn yTBepxaeHne KOHCTUTYUMOHHbBIM CyA0M.

Takum obpaszoMm, KoHCTUTyumss ABCTpMM pas3nunyaeT ABa YpPOBHA deaepanbHOro
KOHCTUTYLUMOHHOIO 3aKOHOAATeNbCTBa — <OCHOBOMOSAraroWmn KOHCTUTYLMNOHHbIN
nopsaok»,  (OpMUpPYeMbIM  OCHOBOMOJAralvWwMMmM  NpuHUMNAMU, W NPOCTO
KOHCTUTYUMOHHOE 3aKoHozaTenbCcTBOo. WMcxoaa w3  wmnaen «nupammabl  HOPM>»,
BblABMHYTOMN Anonbdom Mepkenem n FaHCcOM Kenb3eHoM, 06blyHOEe
3aKoHO4aTeNbCTBO ycTynaetr no cBOeMy paHry KOHCTUTYLUWUOHHOMY
3aKOHOAATeNbCTBY, @ MNOA3aKOHHble akTbl (HOPMATMBHbIE aKTbl, MNpPUHMMaeMble
AAMUHUCTPATUBHbLIMWU OpraHaMmn) CTOAT HMXE 3aKOHOB.

OTciopa cneayeT BOMPOC: KAaKOW MeXAYyHapoAHbIM AOroBop TpebyeT M3MeHeHUs
nnn gononHeHns KOHCTUTYyUMn, nnam xe TpebyeTca NpuU3HaHMe KOHCTUTYLMOHHOMO
ctaTtyca gorosopa? B cooTBeTCcTBUMM CO cTaTtben 3 noboe M3MeHeHue Tepputopumn
depepaumm MoOXeT 0POPMNATLCA TOILKO CpeACTBaMun MO3UTUBHOMO rnpasa. ObblyHble
npaBoBble  HOPMbl,  YMOJIHOMOYMBAKLWME  MHOCTPAHHOE  rOCyAapCTBO MM
MeXAYHapOAHYIO OpraHmM3aumio Ha BbINOJIHEHWE CyBepeHHbIX OEeNCTBUA Ha
TeppuTOopun ABCTpUM, UAM HAOOOPOT — HOPMbI, YMNOJHOMOYMBAOLWME OpraHbl
ABCTPUNCKOro rocyAapcrtBa Ha BbINOJSIHEHME CYBEPEHHbIX AENCTBUMW 3a npenenamu
ABCcTpuu, Takxe TpeboBann odopMAeHUA  MNO3UTUBHBIMM  3aKOHaMMU WU
MeXAYyHapoAHbIMM  AOroBopamu,  cogepxXalmMm  MNOMOXKEHUS O  BHECeHWUu
nonpaBok/naMeHeHUNn B KOHCTUTYuMutO. YMCno Takmx A0OroBopos pocno, un B 1981
rogy KOHCTUTYUMOHHbIM 3akoHogaTenb oTpearnpoBan Ha 3Ty cutyaumio. OH
npeaycMoTpesn BO3MOXHOCTb Nepefad oTAeNbHbIX CYBEpPeHHbIX npaB ®deaepauunmu
MeXMNpaBUTENbCTBEHHbIM OpraHusaumsM M ux opraHaMm npuv nomowm (06blYHbIX)
3aKoHOZaTesIbHbIX AaKTOB WX [0roBopoB, Tpebyrwux yTBepXAeHUs COorniacHo
ctatbe 50, a TakXke BO3MOXHOCTb perympoBaHus AesATeNbHOCTM OpraHoB
MHOCTPAHHbIX roCyAapCTB Ha aBCTPUNCKOW TeppuUTOpUM B paMKax MeXAyHapoaHOro
npasa (cT. 9.2 KoHCTUTYLUMN).

3. a) NonHoMouunsa B chpepe MeXKAYHAPOAHDbIX OTHOLUEHUN

B cooTBeTCTBMM C CUCTEMOM pacnpenenieHns MOSIHOMOYMIA, 3aKpenseHHOW B
KoHcTuTyummn Asctpumn, (ct. 10 — 15 KoOHCTUTYuuKM), 3aKoHoAaTeNlbHble U
WUCNONHUTENbHbIE TMOMHOMOUMSA B cdepe <«BHELWHMX CHOWEHUNn, B TOM u4ucne
npeacTaBUTENbCTBA MOSIMTUYECKUX U SKOHOMUYECKMX UHTEPECOB B APYrMx CTpaHax,




B YACTHOCTU, 3aK/YeHUs MexXAyHapoAHbIX AOroBOPOB» HAXOASATCHA B BeAeHUM
®epepaumn (Bund). Takon nopsiaok, 3akpersieHHbln B CT. 10.1.2. KoHCTUTyuum
Hagenser O®eaepaunto NpaBOM 3aK/aK4yYaTb MeXAyHapoAHble A0roBOpbl MO BCEM
BOMpPOCaM He3aBUCUMO OT pacnpeneneHunst NoJIHOMOYMN BHYTPU CTPaHbI.

JIMWb cpaBHUTENbHO HeaaBHO — Npu BHeceHun B KOoHCTUTyuuio nonpaBok 1988
roga — cybbvekTbl ®egepaumm (3eMnN) Takxe NoNydmnm onpeneneHHble NoJHOMOYUS
MO 3aK/JKYEHMIO rOCyAapCTBEHHbIX COrnaweHun C conpegenbHbiMKM C ABCTpUen
rocyaapcresamMu n nx cybbektamun. Takme cornawleHms MoryT 3akoyaTbCs TONbKO Mo
BOMpOCaM, BXOASLUMM B KOMNETEHUMUIO 3eMenb (T.e. B KpYyr UX 3aKOHOAATesNbHbIX
NMOJIHOMOYMA Ha BHYTPUrOCyAapCTBEHHOM YpPOBHE), U TONAbKO C cornacms v rnog
KOHTponem depepauunmn.

PacnpegeneHne nNoaAHOMOYMM CHOBa 3aaBnsieT o cebe Toraa, koraa denepaums
3aKlo4yaeT MexXAyHapoAHbIW AOroBOp, BbIMOSHEHWE KOTOporo TpebyeT Mep cCoO
CTOPOHblI  MCMNONHUTENbHbIX BacTen 3eMeNnb WIXM  3aTparmMeBaer uX cdepy
CaMOCTOSAATENbHOIO BeAeHus. B 3TOM ciiyyae 3eMAM TakxXe AOJIKHbl MoslyyaTb
BO3MOXHOCTb BblCKa3aTb CBOe MHEHMWe nepej 3akntoyeHunem gorosopa (ct. 10.3).

3. b) TlocynapcrBeHHble oOpraHbl, 3akK/j4yawue MeXxayHapoaHble
AOroBOpPbI

B ABCTpumn, Kak 1 B 601bLWMHCTBE roCyAapcTB € pecnybamMKaHCKMM YCTPOMCTBOM,
3akno4aeT («patuduumpyeT») MexAayHapoAHble AO0roBOpbl rfaBa rocygapcrea —
depepanbHbIt Npe3naeHT (cT. 65.1 KoHcTutyuun).

OH MoOXeT ynosiHoOMounTb defepanbHOe MNPaBUTENLCTBO WM KOMMNETEHTHbIX
yneHoB ®enepanbHOro NpaBMTENbCTBa Ha 3aKlOYeHne MexXxAyHapoAHbIX AOrOBOpPOB
TOW WM nHom kKateropum (CT. 66.2). DTO cCornaweHus, 3akr4daemble
npaBuUTeNbCTBOM, WM TaK Ha3blBaeMble «aAMUHUCTPATUBHbIE COrfaleHns»,
KoTopble He noanagatT noa pexum cT. 50 KoHctutyuum. CornacHo AaHHOMY
KOHCTUTYUMOHHOMY  MOJIOXKEHWUIO, MNOAUTUYECKME  A0roBOpbl  WAWM  AOrOBOpbLI,
Bnekywme 3a cobon AONOSHEeHMEe WM U3MEHEeHWe  AEeUCTBYWWUX HOPM
BHYTPUIroCyAapCTBEHHOro npaBa, noanexaT yTBepXAeHuio HauuoHanbHbIM COBETOM
(Nationalrat, HMxxHen nanaTton napnameHTta). N HaobopoT, B cT. 50 ykasaHO, 4TO
MeXAyHapoAHble A0roBOpbl, 3aTparuBakwme  UCKNYUTESIbHble  MOSIHOMOYUS
3eMenb, noanexart yTteepxaeHuto B PeaepanbHoM coBeTe (Bundesrat, BepxHen
nanarte napaaMeHTa).

NonuTuyecknin [OroBop — 3TO AOroBOp KOTOPbIM  KacaeTcsd BOMPOCOB
CyLLeCcTBOBaHUSA rocyaapcrsa, ero TepputopmasibHOM LLeNOCTHOCTU, He3aBUCUMOCTH,
MOSIOXEHNSA N pPONIN, KOTOPOE OHO uUrpaeT B MexayHapoAHOM coobuwecTtBe. [loroBop
Bne4yeTr 3a cobon U3MeHeHne nnn [OnosIHeHue AencTBytowero
BHYTPUIroCyAapCTBEHHOro Mnpaea, €eCcnm ero coaepxaHue (  paxe OAHO ero
NOSIOXKEHMe) MOXET 6bITb peanim3oBaHO TOSIbKO B BMAE 3aKOHaA.

4) OcyuwectBsieHne EBponenMcko KOHBEHL MU O NpaBax 4YesioBekKka.

KoHCTUTYUMOHHasa nonpaBka 1964 roga 6blna npuHATa Kak  flornmyeckoe
cneacteue pewenuns Cyaa, nposo3rnawaswero KoHBeHumto (1 MpoToKon K Hen) B
KayecTBe AOKYMEHTOB, MMEKLWMNX KOHCTUTYUMOHHbBIN CTaTyC, NpUYeM peTpoakTUBHO
3TO pelleHne OTHOCUNOCL K nepuoay ¢ 1958 roaga, koraa ABCTpus npucoeanHunach
K 3TOMY AOroBOPY M Hayana BbIMOJ/IHATbL ero.

C T1ex nop EKMNY gasndetca OAHMM M3 UCTOYHUMKOB — W, KaK OKa3anochb,
BaXXHEMLWWM — HauMOHaNbHOro 3akoHoAaTeNnbCTBa B obnacTtu npas yenoseka. B aTom



ewle oaHa ocobeHHOCTb ABCTpUMU: MO KpaWHeWn Mepe, HACKOSIbKO MHe W3BECTHO,
ABCTpUS 9BNSIeTCS eAMHCTBEHHOW cTpaHoun, rae EKMY nHkopnopupoBaHa Ha YpOBHE
KOHCTUTYLUMOHHOIO 3aKoHoAaTeNbCTBa.

B nocneaHne pecatunetns KOHBeHUMS Cbirpasia MepBOCTENEHHYKD poJib B
dopmMmnpoBaHum npeueaseHTHoOM NPaKTUKK KOHCTUTYLUMOHHOIO cyaa.
KOHCTUTYUMOHHBIN Ccyn ABCTpMM PYKOBOACTBYETCS MNpeuefeHTHOM MNpaKTUKOM
EBponenckoro cyga no npaBaM 4enoBeka, 4YTo He Bcerga 6biBaeT nerko.
EAMHCTBEHHOE U yXe YMOMSAHYTOEe WCK/IIYEeHME COCTaBNAEeT LMPOKOEe TOJIKOBaHMUE
EBponenckmuMm cyaoMm npoueccyanbHbIX rapaHTui, BbiTeKawowmx m3 ctatbn 6 EKIMY
(«rpaxpnaHckme obsizaTenbCcTBa»); 3TO TOJIKOBaHME He  Koppenupyercs C
ABCTPUNCKOWN NPaKTUKON aAMUHUCTPATUBHOIO CyA0Npou3BOACTBa.

OpueHTaunsa KOHCTUTYUMOHHOro cyza Ha peweHus Cyaa no npaBaMm 4yenoBeka
BbIXOAUT AasieKo 3a paMKW MpOCTOro ToskoBaHuUa KoHBeHUMU. Hanpumep, npuHUMN
COpa3MepHOCTM BMellaTeNnbCTBa rocygapcrea, Kotopbit Cya no npaBaM 4yenoBeka
NnpUMEHsieT nNpu paccMoTpeHMn O06O0CHOBAHHOCTU OrpaHWYeHUss rapaHTUpyeMbIX
KoHBeHUMeN npaB, OTHOCUTCA K AenaM, KOTopble CBA3aHbl He TOSIbKO C npaBaMu No
KoHBEHUUN, HO N CO BCEMU OCHOBHbLIMW NpaBaMu, 3aKpernsieHHbIMU B HaLMOHAsbHbIX
(camocToATEeNbHbIX) NCTOYHMKAX NpaBsa.

B 1972 ropay ABCTpua patuduumposana MexayHapoOAHYKO KOHBEHUUID O
nuKBMpaumm Bcex @(OpPM pacoBOM AUCKPUMUMHAUMK, psh MNOJ0XEHUA KOTOpPOM
TpeboBann BHeECEHNS U3MEHEHUN B KOHCTUTYLMIO, U Ha CAeAyoLWnin rog npuctynmna
K BbIMNO/IHEHUIO 0653aTeNibCTB MO AAHHOW KOHBEHLUMWW, TMPUHSAB crneunasnbHbIn
KOHCTUTYUMOHHbIN 3aKOH. B TeuyeHune ANTENbHOrO0 BpEMEHU BOMPOChl BbINOSHEHUS
3TOr0 KOHCTUTYLMOHHOIO 3aKoHa He npueiiekanun Kk cebe ocoboro BHMMaHusa. Jinwb B
nocnegHue roabl KOHCTUTYUMOHHBLIM Cya OCO3Han ¢akT ero cywecTBOBaHUSA U
NMPUHSA CBOEro poja OroBOpPKY O PpaBHOW 3awuTe, AENCTBYHOLWYH B OTHOLIEHWUMU
MHOCTpaHLueB. [MoCKONbKY 3anmcaHHoe B KOHCTUTYLUMM MOSIOXKEeHNe O paBHOM 3awmTe
KacaeTcs ToNbKo <«rpaxaaH», Cya, CTpeMsCb CrinaguTb CyLlecTBylollee pasnuuune,
NOCTaHOBWJI, YTO nU3bmpaTenbHbIi NOAXOA K MHOCTPaHUaM AO/KeH 6biTb 06beKTUBHO
onpaBAaH, npuyeM 3TOT MNpuUHUMN  gBnsieTca  obsA3aTenbHbIM KAk Ans
3aKOHOAATesIbHbIX, TaK U aAMUHUCTPATUBHbIX OPraHoB.

5) Bctynnenue B EBponenckui Coros

HemMano KOHCTUTYUMOHHO-NpPaBOBbIX NpobneM BO3HMKIIO, Koraa ABCTpUsS pelunna
BCTynuTb B EC, a Takxe B pe3ynbTaTe 3TOro wara. BoT BaxHenwwue BOMpoOCHI,
KOTOpble BCTa/IN Ha NOBECTKY ANS B CBA3M C 3TUM!:

o Kakne Mepbl HaanNexuT MNPUHATb Ha KOHCTUTYLMOHHOM YPOBHE B CBSA3U C
BCTYN/1€Hnem?

o Cnepyet nun orpaHnyMBaTb MHTErpauuio?

o KakoBa no3uumsa KOHCTUTYUMOHHOro cyZa B OTHOLIEHWW 3aKOHOAaTesbCTBa
CoobuwecTBa?

« KTo npepacraBnser ABcTpuio B EBponenckoMm cosete? [LO/MKHO NnM 3TO
paccMaTpuMBaTbCA KaK «NpeaCTaBUTENIbCTBO HA MEeXAYHapOAHOM YpPOBHE» MO CMbICNY
nyHkTa 1 ctatbn 65 denepanbHOro KOHCTUTYUMOHHOIO 3aKOHa, T.K. KakK BXxojsliee B
npeporatney ®enepanbHOro npesngeHTa?

OTWU BOMNPOCHl YAANOCb pewunTb YaCTUYHO MNPaKTUKOW KOHCTUTYLUMOHHOro cyaa,
4acTMYHO — Ha MONUTUYECKOM ypoBHe. U Bce xe, MeToA, BblbpaHHbI ABCTpuen ans
odopmneHnsa ceoero BcCTynneHus B EC, TO ecTb 4yepe3s npuHATME crneunanbHOoro



denepanbHOr0O  KOHCTUTYUMOHHOrO  3akoHa O  3aK/l4YeHMuM  goroeopa o
npucoeanHeHn, No-rnpexHemy Bbi3biBAET Cropbl.

Mockonbky BcTynneHme Asctpum B EC nosneksio 3a cobor NOAHbIM NepecMoTp
depepanbHOM KOHCTUTYUMM, NOSIBUIACb HEOBXOAMMOCTb B MPUHATUM CneunanbHOro
denepanbHOro KOHCTUTYUMOHHOINO 3akoHa M BbIHECEHMW €ero Ha pedepeHayM.
CraTtbsa II paHHOro 3akoHa 3ameHuna cobon NyHKT 3B-VG ctatbn 50 KoHCTUTYUMH,
KOTOpbIn COBCTBEHHO W peryinpoBan  3aK/Al4YeHue [A0roBOpOB, BJEKYLMX
nameHeHmne KoHctutyummn. MNMyHKT 3B-VG ctatbn 50 KOHCTUTYUMM npeaycMaTpuBaeT,
YyTO Takue J[0roBopbl UM nbble UMX NONOXKEHUS [AO/MKHblI  SBHbIM  06pa3om
npeanucoblBatb BHecCeHUe WUu3MeHeHM B KOoHCTUTyuuio, a Takmx o6sa3aTenbCcTB
aorosop o BctynneHun B EC He copepxkan.

Takum obpasom, 3akoHogaTenbcTBo Coobuwectsa (NepBMYHOE M BTOPUYHOE) He
ABNSETCA 4acCTbl0 KOHCTUTYUMOHHOrO npaBa ABCTPUM W He BOLWJIO B MEpapxuio
NnpaBoOBbIX HOPM ABCTPUWU. DTO O3HAYaeT, UTO AENCTBYIOT 0be nNpaBOBble CUCTEMbI, C
TOW  NUWb  pasHuuen, 4yto npaso Coobwectsa wvMeeT nNpuMaT  Hajg
BHYTPUIroCyAapCTBEHHbIM MNpaBoM. [lockoNbKy 3akoHoaaTenbctBo Coobuiectsa
paccMaTpMBaeTCsa KakK CaMoCTosTeNbHas MnpaBoBasg CUCTEMA, OHA He MOoAJeXUT
KOHTPO/IO (HM B NEPBUYHON, HU BO BTOPUYHOM YACTU); KOHCTUTYLMOHHbIA KOHTPOSIb
AENCTBYET TONIbKO B OTHOWEHUW BHYTPUIrOCYAapCTBEHHbIX MPaBOBbIX aKTOB.

[Jaxe B TOM cnydae, ecnu opraHbl Coobuwecrtsa nNpMMyT NpaBoOBOM aKT, AANEKO
BbIXOAAWMM 3@ paMKu ux topucamkumm (ultra vires), KOHCTUTYUMOHHLIA Cya He
BNpaBe AaBaTb OLEHKY ero KOHCTUTYUMOHHOCTU. OH MoXeT nuwb 06bsaBUTb ero
HeOEeNCTBUTENbHbIM, HO HUKAKMUX 3asB/ieHUA O MNpoOBEpKe ero KOHCTUTYLMOHHOCTU
NnpUHMMaTbCA He byaer.

XoTa  KOHCTUTYUMOHHbIM  Cya  MNO-MpeXHeMy MNOSIHOMOYEH OCYLWeCTBASATb
KOHCTUTYUMOHHbIA  KOHTPOJIb 3@  HAUMOHallbHbIM  3aKOHOAATEeNbCTBOM,  €ro
IOPUCOMKUNS He pacnpoCTpaHsaeTCs Ha MeXAyHapoAHOe MnpaBo, 4YTO 4BseTCs
HensbexHbIM cneacTtemeM aencreus (BTOpuYHOro) 3akoHogatenbcrsa CoobuiecTtsa.
TonbkO B Tex chay4asax, Korga 3akoHogaTenbcTtBo CoobuwectBa ocTaBnser
NMPOCTPAHCTBO AN1I9 MaHeBpa HaUMOHalbHbIM 3aKoHoAaTeslbHbIM oOpraHam (uMnu
HauMOHaNbHbIM aAMUHUCTPAaTUBHbLIM OpraHaMm, wu3[alWMM MNOA3AKOHHbIE aKThbl),
topucankumns Cyaa ocTtaeTcs Takom Xe, Kak n no BctynneHmsa B EC, Ho OHa aBnseTcs
AOMONHUTENBHOM MO OTHOWeEHUIO K topucamkumm Cyaa Esponenckoro Coto3a.
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Before entering the specific Austrian situation related to this topic, 1 would like
to clear in advance on what this contribution will focus. The term “international



legal obligation” comprises obligation due to both international customary law and
treaties. Let me cast aside the questions dealing with international customary rules,
which are in Austria — like in many other constitutions — regarded as an integral
part of domestic law (Art. 9.1), and concentrate instead on the conventional ones.

And there is another important remark to make in advance, which is that the
following explanations on this topic do not refer to and may therefore not be mixed
up with the problem of implementing (secondary) Community law. The latter will be
mentioned later on in this paper.

There are many interesting legal questions emerging in the context of
international treaties and their implementation such as:

e« How to implement them into national law (general and special
transformation)?

« When is a treaty directly applicable?

« How do international treaties rank within the national legal system?

« In which case does a treaty require constitutional rank?

« Which organs are to be invested with the power to conclude treaties
in a federal state

« Implementation of international human rights agreements; European
Convention of HR

« Can a treaty provoke a total revision of a constitution?

e Accession to the European Union

1) Implementation of Treaties/International Obligations; Direct
Applicability

The Federal Chancellor is obliged to publish treaties such as specified in Art. 50
in the Federal Law Gazette (Art. 49 of the Constitution) in so far as the National
Council (Nationalrat) did not decide that a treaty should be published in another
appropriate manner. In this case the Federal Chancellor has to publish the Council’s
resolution in the Federal Law Gazette.

Up until a constitutional amendment in 1964 all international treaties became
part of the national legislation through their publication in the Official Law Gazette
(general transformation; today also called “adoption”). This method gave, of
course, no answer to the key question of whether a treaty was directly applicable.
If the wording of an international treaty addresses, for instance, only the organs of
the legislative one can exclude that such a treaty is directly applicable. In this case
the direct application is obviously not intended by the contracting parties
themselves. But the exclusion of a treaty’s direct application might also be due to
the fact that the treaty does not comply with domestic constitutional law, which is
the case in Austria. Pursuant to Article 18 of the Constitution, "the entire public
administration shall be based on law”. This important legal doctrine requires that
national norms (law statutes and regulations/ordinances) must be determined
(precise and explicit) to a degree that their application is not left open to the
discretionary power of the (administrative or judicial) authorities.

In 1964 the constitutional legislator tried to cope with this problem by amending
Article 50. He introduced the so-called "reservation of implementation”. Since then
the National Council approving an international treaty is authorized to determine
that a treaty has to be implemented by (national) acts of legislation. Analogically
the Federal President was authorized to order this particular way of implementation



when concluding treaties not subject to the National Council’s approval (Art 66.2).
Additionally the constitutional legislator installed explicitly the jurisdiction of the
Constitutional Court to review the legality of treaties (Art. 140a of the Constitution).

This amendment could, of course, not solve all questions. Rather, it opened
some more scholarly disputes as to the significance of the “reservation of
implementation.” Consequently, all treaties under the regime of Article 50 must be
approved with such a reservation if they do not grant a sufficient legal basis in the
meaning of the Article 18 doctrine. There is no answer to the question whether this
is actually exercised or not. The newly installed jurisdiction of the Constitutional
Court (Art. 140a) played - up until now - no important role at all within the Court’s
adjudication. Although all treaties are subject to the Court’s control, even those
approved with a reservation of implementation, the Court never entered a
substantial review of a treaty. Yet, one can draw an interesting conclusion from the
wording of Art. 140a - as one law professor, Mr. Novak, did - stating that if the
Court may review all treaties, even those with reservations, they must have already
turned into national norms although this was not at all the original intention of the
constitutional legislator.

2) Standing of International Treaties in Domestic Law; Constitutional
Rank

The main reason for the 1964 amendment of the Constitution was to solve
another essential question: how to put treaties in the rank of constitutional law. It
was a judgment of the Constitutional Court that gave rise to clarify the
implementing procedure of treaties modifying or supplementing the Constitution. In
its broadly discussed judgment (VfSlg. 4049/1961) the Court denied - quite
unexpectedly to everyone - the constitutional rank of the European Convention for
the Protection of Human Rights (ECHR) even though this rank had been the clear
intention of Parliament approving this special agreement. The Court found that
Parliament had missed its (constitutional) obligation to specify the treaty explicitly
as "modifying the Constitution”. An obligation that was (and still is) required for the
case that a (national) constitutional law is enacted. But up until the Court’s
judgment this obligation was interpreted in a way that it was not applicable to
treaties.

For a better understanding | should give some explanation of Austrian
constitutional peculiarities:

Unlike other constitutions (e.g. Bonner Grundgesetz) the Austrian one
contains_neither a strict rule to incorporate constitutional amendments in the
Constitution nor a_perpetuity clause. However, the Austrian Constitution - just like
any constitution - is based on certain fundamental principles that form the core of
the state’s political system. The substantial change or removal of one or more
fundamental principles provokes an overall amendment (‘total revision’) of the
Constitution, which is subject to a referendum to be held pursuant to Art. 44. 3.
Constitutional law (causing a total revision) that is not obeying this strict procedural
request is subject to the Constitutional Court’s review.

Thus, the Austrian Constitution distinguishes between two different levels of
federal constitutional law, the 'fundamental constitutional order’ consisting of the
fundamental principles, and ordinary constitutional law. Based on the idea of the
”pyramid of norms” - developed by Adolf Merkl and Hans Kelsen - there is ordinary




law beneath the rank of constitutional law while regulations (normative acts issued
by administrative organs) are subordinate to law.

This leads to the question which treaty is modifying or supplementing the
Constitution or does a treaty require constitutional rank? Pursuant to Art. 3 any
change in the Federal territory can be done only by positional law. Conventional
rules authorizing organs of another state or organs of an international organization
to perform an act of sovereignty inside Austria or - vice versa - rules authorizing
Austrian state organs to perform an act of sovereignty outside of Austria were also
requiring positional laws or rather  treaties containing provisions
amending/modifying the Constitution. As this provoked an increasing number of
such treaties the constitutional legislator reacted in 1981. He introduced the
possibility that single sovereign rights of the Federation can be transferred to
intergovernmental organizations and their authorities/organs by (ordinary) law or
by a treaty requiring approval according to Art. 50 and the possibility that the
activity of foreign states’ organs inside Austria or the other way around can be
regulated within the framework of international law (Art. 9.2 of the Constitution).

3. a) Powers in the Field of International Relations

According to the system of the Austrian Constitution’s distribution of powers
(Art. 10 - 15 of the Constitution) the legislative and executive jurisdiction of
"external affairs including political and economic representation towards other
countries, in particular the conclusion of international treaties” is allocated to the
Federation (Bund). This jurisdiction laid down in Art. 10.1.2 of the Constitution
enables the Federation to conclude international treaties on each and every matter
irrespective of the distribution of powers at the internal level.

Only quite late - through a constitutional amendment in 1988 - the federal
states (Lander) were also allocated restricted power to enter into state treaties with
Austria’s immediately neighboring states or their entities. Such treaties can only be
concluded on Lander matters (= matters falling within their legislative powers at
the internal level) and may be entered only with the agreement and under the
supervision of the Federation.

The distribution of powers comes into play again in the case that the Federation
concludes an international treaty which requires executive measures by
the Lander or which affects the autonomous sphere of power of the Lander. In this
case the Lander must be given the opportunity to present their views before the
treaty is concluded (Art. 10.3).

3. b) State Organs Concluding International Treaties

In Austria - as in most republican systems - it is the Head of State, the Federal
President, who concludes (’ratifies”) international treaties (Art. 65.1 of the
Constitution).

He can authorize the Federal Government or the competent members of the
Federal Government to conclude certain categories of treaties (Art. 66.2). These
are agreements of the government and so-called “administrative agreements”
which are not subject to the regime of Art. 50 of the Constitution. According to this
constitutional statute political treaties and treaties modifying and/or complementing
(existing national) law must be approved by the National Council (Nationalrat; first
chamber of Parliament). Vice versa, Art. 50 stipulates that international treaties



which affect the exclusive preserve of the Lander need to be approved by the
Federal Council (Bundesrat; second chamber of Parliament).

A political treaty is a treaty that affects the existence of the state, its territorial
integrity, its independence, its position and the part it plays within the international
community. A treaty is modifying or complementing existing national law if it has
contents (and may it only be one statute of the treaty) that could only be enacted
as a law.

4) Implementation of The European Convention of HR

The constitutional amendment of 1964 reacted to the Court’s judgment
declaring expressly the constitutional rank of the Convention (and Protocol) dating
it back to 1958 (retrospective effect), which was the year Austria had joined and
implemented the treaty.

Since then the ECHR is a source and, as it turned out, the most important
(national) source of human rights. And this is another Austrian specialty: at least as
far as | know Austria is still the only country where the ECHR is incorporating on
the level of constitutional law.

The Convention has been of outstanding importance to the Constitutional
Court’s precedents (case law) in the last decennaries. The Austrian Constitutional
Court follows the Human Rights Court’s ease law, which was not always easy. The
only exception is - as already mentioned - the Human Rights Court’s extensive
interpretation of the procedural guaranties safeguarded by Art. 6 ECHR (civil
obligations”); an interpretation that does not allow congruency with the Austrian
system of administrative jurisdiction.

The Constitutional Court’s orientation on decisions of the HR Court goes far
beyond the mere interpretation of the Convention. For instance, the principle of
proportionality of state interventions which the Human Rights Court imputes to
justifications for interference with the Convention’s rights is applied to cases which
do not concern the Convention’s rights at all but basic rights of (autonomous)
national sources.

In 1972 Austria ratified the International Convention on the Elimination of all
Forms of Racial Discrimination, which contained some provisions modifying the
Constitution, and implemented the Convention in the following year by issuing a
special constitutional law. For a long time this implementation of constitutional law
did not find much attention. Yet, in the 1list years the Constitutional Court
”discovered” it developing a kind of equal protection clause applying to foreigners.
As the wording of the equal protection clause enshrined in the Constitution refers to
”nationals” only the Court started to close this gap by establishing the principle that
discrimination of foreigners among each other must be objectively justified, a
principle binding both the legislative and administrative powers.

5) Accession to the European Union

A great deal of constitutional problems emerged when Austria decided to accede
to the EU and as a consequence of her accession. The most important questions in
this context run as follows:

o Which measures must be taken on the constitutional level with regard
to the accession?

o Are barriers to integration to be established?

o What is the Constitutional Court’s position in view of Community law?



o Who represents Austria in the European Council? Is it to be
considered as an international representation” in the meaning of Article
65 sub-paragraph 1 of the Federal Constitutional Law, which is a
prerogative (privilege, special right) of the Federal President?

These questions could partly be solved by the Constitutional Court’s judiciary
and partly be solved on a political level. Yet the way Austria chose for acceding to
the EU, namely that a special Federal Constitutional Law empowering to conclude a
treaty on the accession was enacted and submitted to a referendum, is still
discussed controversially.

As the Austrian accession to the EU caused a total revision of the Federal
Constitution, a special Federal Constitutional Law had to be enacted and was
submitted to a referendum. Article Il of this Federal Constitutional Law replaces
Article 50, sub-paragraph 3 B-VG, which is usually applied on the conclusion of
treaties amending or supplementing constitutional law. Article 50, sub-paragraph 3
B-VG provides that such treaties or any treaty provisions must be explicitly
specified as "amending the constitution,” an obligation that does not exist for the
Accession Treaty.

Consequently, Community law (primary and secondary) is not part of Austrian
constitutional law and was not incorporated into the hierarchy of Austrian legal
norms. This means that there are two legal systems valid save that Community law
takes primacy over national law. As Community law is regarded as a legal system
of its own it may not be reviewed (neither primary nor secondary law); only
national legal acts can be subject to constitutional review.

Not even in the case that the organs of the Communities issue a legal act which
is far beyond their jurisdiction (“ultra vires”-act) the Constitutional Court could
review such an act. It could only consider such an act as void but would have to
reject any application for review as inadmissible.

Although the Constitutional Court still has the jurisdiction of judicial review as
far as national law is concerned, the jurisdiction does not extend to national law,
which is a compulsive consequence of (secondary) Community law. Only if
Community law leaves space to the national legislature (or the national
administrative authorities issuing regulations) implementing directives (secondary
Community legislation) the Court’s jurisdiction remains as it was before the
accession to the EU but in addition to the one of the ECJ.
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